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On January 31, 1995, 66-year-old plaintiff Reba G egory
broke her hip and shoulder in a fall at Beverly Manor, a
nursing home in Yreka. Gegory, through her daughter and
conservator, Christine Sandahl, sued defendants Beverly
Enterprises, Inc. (BEl), Beverly Enterprises-California, Inc.,
Beverly Health and Rehabilitation Services, Inc. (BHRS), and
Chuck Wl lianms for el der abuse under the Elder Abuse and
Dependent Adult Civil Protection Act (Welf. & Inst. Code, §
15600 et seq.) (Elder Abuse Act), negligence, and fraud. Her
conpl ai nt sought conpensatory damages, punitive damages, and
attorney fees.!

The jury returned special verdicts in favor of Gregory on
all three causes of action, and found defendants acted with
mal i ce, oppression, or fraud with respect to the clains of
el der abuse and fraud. It awarded G egory $365,580.71 in
conpensat ory damages, and $94, 720,450 in punitive damages.

On defendants’ notion, the court conditionally granted a

new trial unless Gregory accepted reduction of conmpensatory

1 W will refer to the corporate defendants collectively as
“Beverly.” The court granted the notion for nonsuit filed by
def endant Beverly Enterprises-California, Inc., at the close
of Gregory’s case, and that entity is not a party to this
appeal .



damages to $124,480.57, and reduction of punitive damages to
$3 mllion. G egory accepted the remttitur. The court then
awarded Gregory attorney fees in the anount of $517,927.50
under the El der Abuse Act.

I n these consolidated appeal s, defendants appeal: (1) in
case No. C030074 fromthe judgnent on special verdict, and the
court’s rulings on their notions for partial judgnment
notw t hstandi ng the verdict and for new trial; and (2) in case
No. C030733 fromthe court’s ruling on Gegory’ s application
for attorney fees and costs. Gregory cross-appeals on the
i ssue of attorney fees and costs.

On their part, defendants argue: (1) they are entitled
to judgnment as a matter of law, or a newtrial, on the elder
abuse claim (2) they are entitled to judgnent as a matter of
law on the fraud claim (3) there is no clear and convincing
evi dence of malice, oppression, or fraud to support punitive
danmages; (4) the punitive damage award i s excessive under
state and federal law, (5) jury m sconduct, prejudicial nmedia
coverage, evidentiary and instructional errors, and cumul ative
error require a newtrial; and (6) Gegory is not entitled to
attorney fees under any theory. On cross-appeal, G egory
contends: (1) she is entitled to either statutory or
contractual attorney fees; and (2) the court erred in denying
conpensation for the cost of paralegals and other litigation
support.

Wth respect to defendants’ appeal in case No. C030074,

we affirmthe judgnment. 1In Gegory’ s cross-appeal in case



No. C030733, we reverse the order denying conpensation for
paral egal fees, and remand the matter for proceedi ngs
consistent with this opinion. 1In all other respects, the
order is affirmed.

FACTUAL BACKGROUND?

Gregory entered Beverly Manor on June 18, 1993, after
suffering a severe stroke which left her partially paralyzed
and sem -comat ose. She al so required medical care for
di abetes, coronary artery di sease, and heart arrhythm a
Al t hough Gregory’s initial prognosis was not good, she showed
mar ked i mprovenent after several nonths of nursing and

rehabilitative care. Gregory eventually participated in

2 Defendants’ introductory statenent of facts and |ater
references to the record in support of their claim of
insufficiency of the evidence were limted to facts supporting
their contentions on appeal. “[Defendants] thus violated the
California Rules of Court, rule 13, which provides in
pertinent part that an appellant's opening brief ‘shal
contain a statenment of the case, setting forth concisely, but
as fully as necessary for a proper consideration of the case .
[and] a summary of the material facts.”” (In re Marriage
of Dekker (1993) 17 Cal.App.4th 842, 847, fn. 2, enphasis in
original.) Experienced counsel is, no doubt, aware that
violation of rule 13 may result in waiver of any claim of
insufficiency of evidence. (See Foreman & Clark Corp. V.
Fallon (1971) 3 Cal.3d 875, 881; Kanner v. d obe Bottling Co.
(1969) 273 Cal . App. 2d 559, 565; Dietrich v. Dietrich (1964)
226 Cal . App. 2d 650, 652; Schaefer v. Berinstein (1960) 180
Cal . App. 2d 107, 123, disapproved on other grounds in Jefferson
v. J. E. French Co. (1960) 54 Cal.2d 717, 719-720.) W draw
this factual background largely fromthe detail ed statenment of
facts provided by G egory.



social activities at Beverly Manor, including bingo and
vol | eybal I .

The adm ssi on agreenent stated Beverly Manor agreed to
abi de by the Patient’s Bill of Rights. The adm ssion
agreenment bookl et set forth nursing home patients’ rights
under federal and state |law, and referenced other rights
specified in Health and Safety Code section 1599.1.3

| n August 1993, nore than 20 nenbers of Beverly Manor’s
nursing staff wrote a letter to Beverly’'s corporate managenment
descri bing problenms with understaffing, and insisting that
nore certified nurse’ s assistants (CNA's) were “desperately”
needed. The letter continued: “W are overworked and
overstressed. W can not [sic] provide the care we were
trained to give. We are jeopardizing the safety of our
residents as well as our own. Due to our workload there is
not enough tine to use gait belts, glove-up or wash hands
bet ween patients. It is a matter of tine before a tragedy
occurs that may have been preventable. . . . This is a crucia

matter and should not be ignored.”

3 Health and Safety Code section 1599.1 reads in part:
“Witten policies regarding the rights of patients shall be
establi shed and shall be nade available to the patient, to any
guardi an, next of kin, sponsoring agency or representative
payee, and to the public. Those policies and procedures shal
ensure that each patient admtted to the facility has the
following rights and is notified of the following facility
obligations, in addition to those specified by regul ation:
[] (a) The facility shall enploy an adequate nunber of

qual ified personnel to carry out all of the functions of the
facility. 8



Beverly sent Julia Halladay, its human resources
consultant in Sacranento, to investigate. Halladay found that
Beverly Manor enpl oyees were working in short staffing
conditions, turnover was inexplicably high, and enpl oyees were
tal ki ng about a union. The adm nistrator, Wayne Barney, told
her “staffing is at a ‘crisis point.””

Barney hired Mary Keller as social services director at
Beverly Manor in June 1993. Keller talked regularly with
patients and the facility s onbudsnan about patient care. A
survey showed that nore than 60 percent of the confirnmed
conplaints were due to | ack of adequate staffing. Patients
cited results of understaffing which included the failure to
respond to call lights in a tinmely manner or take patients to
t he bathroom as often as they needed. Patients were
frequently left tolie in their own urine and feces.

Beverly term nated Barney in October 1993, and def endant
Chuck W 1lians became adm ni strator al nbst a year |ater.

Kell er continued to receive conpl aints about understaffing.
She testified Beverly Manor was understaffed approximtely 70
percent of her four-year tenure. CNA's also docunented the
chronic lack of staff through the fall of 1994 and after.

The California Departnment of Health and Human Services
i nvestigated Beverly Manor on several occasions between 1992
and the end of 1994. In a March 1993 survey, the departnent

found that: (1) seven of fourteen patients exam ned were



suffering from decubitus ulcers;4 (2) nine patients who were
to be anmbul ated daily were not; and (3) one resident went
thirteen days without a shower. An April 1994 survey al so
found i nadequate patient care that resulted from
understaffing. The Departnment of Health and Human Services
i ssued notices of deficiency to Beverly Manor in May, June,
and July 1994.

Gregory herself suffered from nedical conditions rel ated
to i nadequate staffing. She was free of bedsores when she
noved to Beverly Manor in June 1993 foll owi ng her stroke.
However, bedsores devel oped within three nonths. In spite of
doctor’s orders that the bedsores be treated and G egory
repositioned every two hours “without fail,” the bedsores
persisted fromJuly 1993 until April 1994, and from August
1994 to the date of her injury. Gegory was also suffering
froma urinary tract infection (UTl) at the time she fell.
Gregory’s doctor testified that although G egory was prone to
UTl before she entered Beverly Manor, factors such as soiled
i nens, inadequate bathing, and the failure of a caregiver to
change gl oves after treating an incontinent patient
contributed to the condition.

On Novenber 9, 1994, Chuck WIIlianms discussed patient

care and staffing at a charge nurse neeting. A summary of the

4 Decubitus ulcers, commonly known as “bedsores,” devel op from
pressure on the skin. They can be avoided in nursing homes by
repositioning the patient every couple of hours.



meeting included the followi ng adnonitions: “W are still
getting conplaints that we are sending residents to the
[doctor] and hospital and church . . . when they still need
groom ng and personal hygiene. TH'S MJUST STOP. Cur
reputation, and your future job security[,] is leaving with
those residents. | don't want to see appoi ntnment][s]
cancel l ed, but | would rather that happen than have the
conmmuni ty observe that we are neglecting our residents.

It is a matter of dignity for our residents. . . . [1]

[] . . . Several residents are conplaining that there wasn’t
enough staff. This has to conme fromover hearing [sic] staff
tal k about it. NEVER NEVER | et anyone other than Beverly
Associ ates hear about our staffing situation. First, we have
never been below the required 3.2 WAH [ wei ghted aver age
hours]. W can provide their care, and if there is a staffing
need that is for us to problem solve. Residents should NEVER
have to worry about those things. 8

Gregory fell around 11 a.m on January 31, 1995, while
CNA Frei da Pease was getting her up for the day. WIIlians had
i ssued instructions that all patients were to be out of bed
by 11 o’clock in the nmorning, and Pease felt pressured to
conply.

Pease found Gregory wet, and had to nmove her fromthe bed
to the bathroomto be cleaned up. Pease could not nove
Gregory easily without help. G egory weighed approxi mately
160 pounds, and could not wal k. The stroke had |eft her

paral yzed on the |left side, and she had poor balance. Gregory



had recently resuned taking Prozac which had side effects of
di zzi ness and i nbal ance. However, Pease did not have tinme to
review Gregory’s history or current condition, and did not
know about the Prozac.

The CNA's were instructed that at |east two people were
required to nove Gregory, and Pease knew she needed hel p. Her
t eanmat e CNA Deborah Cook was busy in the shower roomw th
anot her patient. Although Pease realized it was unsafe to
nove Gregory alone, she had done it before using a device
called a “gait belt.” She also knew it was safest to put the
belt on while the patient was |ying down, but faster if the
patient was sitting on the edge of the bed.

On the norning of January 31, Pease sat Gregory on the
edge of the bed. Before Pease was able to attach the belt,
Gregory fell to the floor, lacerating her forehead, and
br eaki ng her right shoul der and hi p.

There were various explanations for the accident.
| medi ately after Gregory fell, Pease told social services
director Keller that she had tried to find sonmeone to help her
nmove Gregory, “and she couldn’t find anybody, so decided to do
it on her own because she had done it before, and it just
didn’t work out right this tinme.” Notes nade by the
Departnent of Health and Human Services investigator indicate
Gregory fell while Pease was trying to nmove her w thout help.
Beverly Manor notified Sandahl that her nmother had fallen off
the bed while they were in the process of putting her in a

shower chair, and that is what Beverly Manor reported to the



Departnent of Health and Human Services. Pease |ater denied
trying to nove Gregory al one, and gave different versions of
what occurred. First, Pease stated that after she placed
Gregory in a sitting position on the bed, she went to find
hel p, and Gregory fell while she was out of the room Second,
Pease said that after she sat Gregory on the edge of the bed,
she gl anced toward the door to see if her teanmate Cook ni ght
be passing by, and Gregory "just fell"” when Pease | ooked away.
We will describe additional facts as they relate to the

specific issues raised in these appeals.

DI SCUSSI ON

I
El der Abuse

Contrary to defendants’ characterization of this case as

“an unfortunate but sinple slip and fall,” elder abuse was a
central theme in the pleadings and at trial, and understaffing
the key factual issue to be determned by the jury. The jury
found that: (1) defendants abused Gregory on January 31,
1995; (2) the abuse was a cause of her injury; (3) by clear
and convi nci ng evidence, defendants were guilty of oppression,
mal ice, or fraud in the conduct on which it based its finding
of el der abuse; and (4) by clear and convi nci ng evi dence,
def endants were guilty of reckless neglect in the conduct upon
which it based its finding of el der abuse.

On appeal, defendants contend they are entitled to

judgnment as a matter of |aw because the El der Abuse Act does

not apply to clains based on professional negligence, and

10



there was no substantial evidence to support the jury’'s
special findings. Alternatively, they argue they are entitled
to a new trial because the court’s instructions on elder abuse
wer e i nproper.

The California Suprene Court rejected defendants’
principal |egal argunment in Del aney v. Baker (1999) 20 Cal. 4th
23, 32, 34, 41 (hereafter Del aney), holding that “the acts
proscribed by [Welfare and Institutions Code] section 15657 do
not include acts of sinple professional negligence, but refer
to forms of abuse or neglect performed with sone state of
cul pability greater than nmere negligence.” (ld. at p. 32.)

We, in turn, reject defendants’ challenge to the jury
instructions and sufficiency of the evidence of elder abuse.
G ven this resolution of the elder abuse claim we also
conclude there was no error in awarding Gregory attorney fees
pursuant to Welfare and Institutions Code section 15657.

A. The El der Abuse Act:

Def endants properly describe the 1982 El der Abuse Act as
“essentially a reporting statute.” (Welf. & Inst. Code,
88 15600, subd. (i), 15601.) However, the Legislature’ s 1991
amendnments to the El der Abuse Act included incentives which
shifted its focus to private, civil enforcenment of |aws
agai nst el der abuse and neglect. (Delaney, supra, 20 Cal.4th
at p. 33.) At the tinme of the alleged abuse of Gregory on
January 31, 1995, Welfare and Institutions Code section 15657

pr ovi ded:

11



“Where it is proven by clear and convincing evidence that
a defendant is liable for physical abuse as defined in
subdi vision (c) of Section 15610, neglect as defined in
subdi vi sion (d) of Section 15610, or fiduciary abuse defined
in subdivision (f) of Section 15610, and that the defendant
has been guilty of reckl essness, oppression, fraud, or malice
in the comm ssion of this abuse, in addition to all other
remedi es ot herwi se provided by | aw

“(a) The court shall award to the plaintiff reasonable
attorney’s fees and costs. The term ‘costs’ includes, but is
not limted to, reasonable fees for the services of a
conservator, if any, devoted to the litigation of a claim
br ought under this article.

“(b) The limtations inposed by subdivision (c) of
Section 573 of the Probate Code on the danages recoverable
shal | not apply.[5] However, the damages recovered shall not
exceed the danamges permtted to be recovered pursuant to

subdi vi sion (b) of Section 3333.2 of the Civil Code. [ 6]

5 Fornmer Probate Code section 573, subdivision (c) provided

t hat damages for pain, suffering, or disfigurenment do not
survive the death of the person having a cause of action. The
provi si on now appears w thout substantive change as Code of
Civil Procedure section 377. 34.

6 As part of the Medical Injury Conpensati on Reform Act
(MCRA), Civil Code section 3333.2, subdivision (b) limts
damages for noneconomi c | osses to $250,000 in actions for
injury against health care providers. (Stats. 1975, Second
Extra. Sess., ch. 1, 8 1, p. 3949, ch. 2, § 1.191, p. 3991.)

12



“(c) The standards set forth in subdivision (b) of
Section 3294 of the Civil Code regarding the inposition of
punitive danmages on an enpl oyer based upon the acts of an
enpl oyee shall be satisfied before any danages or attorney’s
fees permtted under this section may be inposed agai nst an
empl oyer. [ 7]~

The Legi sl ature anended and renunbered definitions under
the El der Abuse Act in 1994. (Stats. 1994, ch. 594, § 3.)
Under Welfare and Institutions Code section 15610.07, it
defi ned “Abuse of an elder or a dependent adult” as “physical
abuse, neglect, fiduciary abuse, abandonnent, isolation, or
other treatnment with resulting physical harmor pain or nental
suffering, or the deprivation by a care custodi an of goods or
services that are necessary to avoid physical harm or nental
suffering.”

Amended Wel fare and Institutions Code section 15610. 63
defi ned “physical abuse” as violation of various sections of

t he Penal Code, “[u]nreasonable physical constraint, or

7 Civil Code section 3294, subdivision (b) states: “An

enpl oyer shall not be liable for [punitive] danages pursuant
to subdivision (a), based upon acts of an enployee of the
enpl oyer, unless the enpl oyer had advance know edge of the
unfitness of the enployee and enpl oyed himor her with a
consci ous disregard of the rights or safety of others or
authorized or ratified the wongful conduct for which the
damages are awarded or was personally guilty of oppression
fraud, or malice. Wth respect to a corporate enployer, the
advance know edge and consci ous di sregard, authorization,
ratification or act of oppression, fraud, or malice nmust be on
the part of an officer, director, or mmnagi ng agent of the
cor poration.”

13



prol onged or continual deprivation of food or water,” or the
i nproper use of physical or chem cal restraints or
psychotropi ¢ nedi cati ons.

As anmended, Welfare and Institutions Code section
15610. 57 defined “neglect” as “the negligent failure of any
person having the care or custody of an elder or a dependent
adult to exercise that degree of care which a reasonable
person in a |ike position would exercise. Neglect includes,
but is not limted to, all of the follow ng:

“(1) Failure to assist in personal hygiene, or in the
provi si on of food, clothing, or shelter.

“(2) Failure to provide nedical care for physical and
ment al heal th needs.

“(3) Failure to protect fromhealth and safety hazards.

“(4) Failure to prevent malnutrition.”

“Fi duci ary abuse” was defined in Welfare and Institutions
Code section 15610.30 as “a situation in which any person who
has the care or custody of, or who stands in a position of
trust to, an elder or a dependent adult, takes, secretes, or
appropriates their nmoney or property, to any use or purpose
not in the due and | awful execution of his or her trust.”

Del aney expl ained that to obtain the renmedies provided in
Wel fare and Institutions Code section 15657, “a plaintiff nust
denonstrate by clear and convincing evidence that defendant is
guilty of something nore than negligence; he or she nust show
reckl ess, oppressive, fraudulent, or malicious conduct. The

|atter three categories involve ‘intentional,” ‘*willful,” or

14



‘consci ous’ wrongdoing of a ‘despicable’ or ‘injurious’
nature.” (Del aney, supra, 20 Cal.4th at p. 31.)

B. Jury Instructions:

Fol l owi ng a discussion regarding jury instructions at the
end of the trial, defendants placed on the record their
general objection to “any instruction that was not proposed by
t he defendants.” Earlier in the discussion, they specifically
obj ected to the use of state and federal regulations to define
t he standard of nursing home care. Citing Klein v. Bia Hotel
Corp. (1996) 41 Cal.App.4th 1133, a case alleging negligence
per se based on violation of regulations found in title 22 of
the California Code of Regul ations, the court denied
def endants’ request to strike those instructions.

The court proceeded to instruct the jury in the | anguage
of Welfare and Institutions Code section 15610. 07 that
“[a] buse of an el der or dependent adult neans physical abuse,
negl ect, or other treatnent with resulting physical harm or
pain or mental suffering, or the deprivation by a custodi an of
goods and services which are necessary to avoid physical harm
or nental suffering.” It then described how “[p]atients of
skilled nursing facilities shall be treated and cared for” by
readi ng portions of state statutes, and state and federal
regul ati ons governing patients’ rights and patient care in
skilled nursing facilities. (Health & Saf. Code, 88§ 100275,
subd. (a) (formerly 8 208, subd. (a)), 1275, 1599.1; Cal. Code
Regs., tit. 22, 88 72315, 72528; 42 C.F.R 88 483.10, 483.15,

15



483. 25 [applicable to skilled nursing facilities participating
in Medicaid].)

The court also instructed the jury that “[i]n considering
the term. . . reckless neglect . . . the term ‘reckl essness’
requires that the defendant have know edge of a high degree of
probability that dangerous consequences will result fromhis
or her conduct and acts with deliberate disregard of that
probability or with a conscious disregard of the probable
consequences. [ 1] Reckl essness requires conduct nore cul pable
t han mere negligence.”

1. Definitions of “Physical Abuse” and “Negl ect”:

“Generally speaking if it appears that error in giving an
i nproper instruction was likely to mslead the jury and thus
to become a factor in its verdict, it is prejudicial and
ground for reversal.” (Henderson v. Harnischfeger Corp.
(1974) 12 Cal.3d 663, 670.) Defendants argue the instruction
on el der abuse based on Welfare and Institutions Code section
15610. 07 was incorrect as a matter of |aw because it omtted
the statutory definitions of “physical abuse” and “neglect”
contained in Welfare and Institutions Code sections 15610. 57

and 15610.63.8 They assert this erroneous instruction,

8 There being no claim Gregory was physically assaulted within
t he meaning of Welfare and Institutions Code section 15610. 63,
we focus on defendants’ argunent the court erred in failing to
give the statutory definition of “neglect.” 1n 1995 Wl fare
and Institutions Code section 15610.57 read:

“‘*Negl ect’” neans the negligent failure of any person having
the care or custody of an elder or a dependent adult to

16



conbined with vague instructions based on adm nistrative
regul ations, allowed the jury to transform a sinple negligence
case involving Reba Gregory into a referendum on anything that
happened to residents of Beverly Manor at any point in tine.
Def endants al so say the instructions left the jury with the
i npressi on el der abuse equal ed negli gence.

“Instructions in the | anguage of an applicable statute
are properly given.” (7 Wtkin, Cal. Procedure (4th ed. 1997)
Trial, 8 280, p. 326.) Where, as here, “the court gives an
instruction correct in |law, but the party conplains that it is
too general, lacks clarity, or is inconplete, he must request
the additional or qualifying instruction in order to have the
error reviewed.” (7 Wtkin, Cal. Procedure, supra, 8 272, pp.
318- 319, enphasis in original and added; Null v. City of Los
Angel es (1988) 206 Cal . App.3d 1528, 1534-1535.) Defendants’
failure to specifically request that the jury be instructed in
accordance with Welfare and Institutions Code sections

15610. 57 and 15610. 63 wai ves the issue on appeal. (Agarwal v.

exerci se that degree of care which a reasonable person in |ike
position woul d exercise. Neglect includes, but is not limted
to, all of the follow ng:

“(a) Failure to assist in personal hygiene, or in the
provi si on of food, clothing, or shelter.

“(b) Failure to provide nedical care for physical and mental
health needs. No person shall be deened neglected or abused
for the sole reason that he or she voluntarily relies on
treatment by spiritual means through prayer alone in |ieu of
medi cal treatnent.

“(c) Failure to protect fromhealth and safety hazards.

“(d) Failure to prevent malnutrition.” (Stats. 1994, ch.
594, § 3, p. 8, enphasis added.)

17



Johnson (1979) 25 Cal.3d 932, 948, disapproved on ot her
grounds in White v. U tramar, Inc. (1999) 21 Cal.4th 563, 574,
fn. 4.) However, even assum ng defendants properly raised the
i ssue of instructional error, we conclude the instructions
were correct and did not mslead the jury.

We begin with the observation that the statutory
definition of neglect set forth in the first sentence of
Wel fare and Institutions Code section 15610.57 is
substantially the same as the ordinary definition of neglect.
Def endants woul d gain no particul ar advantage from an
instruction which conveyed the | ayperson’s understandi ng of
the term In this case, the adm nistrative regul ati ons
incorporated into the instructions on el der abuse included
numer ous, specific exanples of what constituted neglect in the
treatment and care of nursing hone patients. Each of the
exanpl es of neglect listed in Welfare and Institutions Code
section 15610.57 is included in the instructions read to the
jury. Contrary to defendants’ characterization of the
regul ati ons as vague, the instructions fornulated by the court
provi ded concrete exanples which anplified the instruction on
el der abuse based on Welfare and Institutions Code section
15610. 07. Accordingly, we reject defendants’ claimthe el der
abuse instructions msled the jury and prejudiced their case.

As we explained, the court also instructed the jury on
the concept of “recklessness” as it applied to “reckl ess
neglect.” Contrary to defendants’ claimthe jury was m sl ed

into believing el der abuse was equival ent to negligence, these

18



instructions enphasi zed that “[i]n considering the term.
reckless neglect . . . the term ‘recklessness’ requires that
t he defendant have know edge of a high degree of probability
t hat dangerous consequences will result fromhis or her
conduct and acts with deliberate disregard of that probability
or with a conscious disregard of the probable consequences.
[ 1] Recklessness requires conduct nore cul pable than nere
negli gence.”

Def endant s suggest the | anguage of Welfare and
I nstitutions Code section 15610.07 is simlar to statutory
provi sions enacted at the sane tine to govern reporting of
suspected el der abuse, not liability. W conclude there is no
basis for the claimthe statutory definition of “abuse of an
el der or dependent adult” is inapplicable to the case before
us. Welfare and Institutions Code section 15610, added in
1994, expressly states that “[t]he definitions contained in
this article shall govern the construction of this chapter,
unl ess the context requires otherwise.” (Stats. 1994, ch.
594, § 3.) The “chapter,” that is, chapter 11 of the Elder
Abuse Act, includes articles 4 and 8.5 which address both
reporting requirements and civil liability.9 Qur conclusion

is consistent with the general rule that “[t]he definition of

9 Defendants are incorrect that Welfare and Institutions Code
section 15657 was enacted in 1997. As we expl ained, the

Legi slature added it to the Elder Abuse Act in 1991. (Stats.
1991, ch. 774, 8 3.) The 1997 amendnent sinply updated the
nunberi ng of code sections referenced in the earlier version.
(Stats. 1997, ch. 724, § 38.)
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atermin the definitional section of a statute controls the
construction of that term wherever it appears throughout the
statute.” (1A Singer, Sutherland Statutory Construction (5th
ed. 1993) § 20.08, p. 90.)

2. Instructions Based on Adm nistrative Regul ati ons:

The nore interesting question is whether the court erred
in reading the jury instructions based on state and federal
regul ati ons. Defendants argue that although the regulations
have nothing to do with the El der Abuse Act, and involve only
the regul ation of federal Medicaid paynents, G egory
effectively used themto create a private cause of action.
They al so conplain the instructions were too vague to provide
meani ngf ul gui dance to the jury. Defendants maintain that “by
convincing the trial court to instruct the jury not fromthe
El der Abuse Act itself, but instead from | anguage contained in
vague and aspirational regul ations, [Gregory] succeeded in

having the jury find el der abuse based on standards resenbling

negligence or less.” W conclude the instructions were
proper.
Def endants are correct that “. . . an admnistrative

agency cannot independently inpose a duty of care if that
authority has not been properly delegated to the agency by the
Legislature.” (California Service Station etc. Assn. V.

Ameri can Home Assurance Co. (1998) 62 Cal.App.4th 1166, 1175-
1176.) Unlike the regulations involved in the cited case, the
regul ati ons at issue here were authorized by federal and state

| egislation. (42 U.S.C. 88 1395i-3, subds. (d)(4) & (f)(1),
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1396r, subds. (d)(4) & (f)(1l); Health & Saf. Code, 8 1275.)
Mor eover, the question before us is not whether violation of
these regul ations gives rise to a private right of action, but
whet her the duly authorized regul ati ons can be used to
descri be the care required under an existing statutory right
of action for elder abuse.

“In charging the jury the court may state to them al
matters of law which it thinks necessary for their information
in giving their verdict; . . .” (Code Civ. Proc., 8 608.)
“Although a party is entitled to instructions on his theory of
the case, if reasonably supported by the pleadings and the
evi dence, instructions nmust be properly selected and framed.
The trial court is not required to give instructions which are
not correct statenents of the |law or are inconplete or
m sl eadi ng.” (Levy-Zentner Co. v. Southern Pac.
Transportation Co. (1977) 74 Cal.App.3d 762, 782.)

Sources of law for jury instructions include statutes,
court opinions, treatises, hornbooks, |egal encycl opedi as,

di gests, and form books. (2 Cal. Trial Practice: Civil
Procedure During Trial (Cont.Ed.Bar 1997) § 20.25, p. 1225; 7
Wtkin, Cal. Procedure, supra, Trial, 88 280-282, 294, pp.
326- 328, 341-342.) W find no authority to suggest a party
may not base instructions on relevant state or federal

regul ations in the proper case. Like statutes, applicable
regul ations are a “factor to be considered by the jury in
determ ni ng the reasonabl eness of the conduct in question.”

(Housl ey v. Godinez (1992) 4 Cal.App.4th 737, 747 [Veh. Code,
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§ 27315, requiring the use of seatbelts, was properly
considered by the jury deciding whether the driver exercised
due care, although the statute could not be used to establish
presunptive negligence under Evid. Code, 8 669]; see also
Peopl e v. Casa Bl anca Conval escent Honmes, Inc. (1984) 159
Cal . App. 3d 509, 529-530 (Casa Bl anca), disapproved on ot her
grounds in Cel-Tech Comruni cations, Inc. v. Los Angeles
Cel lul ar Tel ephone Co. (1999) 20 Cal.4th 163, 184 (Cel-Tech)
[violation of Cal. Code Regs., tit. 22, supported civil action
agai nst a nursing home for unfair practices under Bus. & Prof.
Code, § 17200].)10

Wel fare and Institutions Code section 15657 established a
civil renmedy for elder abuse apart fromthe regul ati ons at
issue. Gegory alleged wongful infliction of personal injury
resulting fromdefendants’ reckless failure to exercise due
care. Defendants concede the regulations were relevant to
gover nnment enforcenent actions. W agree with the court that
they were designed to protect nursing honme residents by

defining the care that was due. G ven the variety of sources

10 In their reply brief, counsel for defendants

nm scharacteri ze Cel - Tech, supra, 20 Cal.4th at pages 184-185,
as criticizing “these regulations” as inperm ssibly vague.
They suggest that “[t] he Cel-Tech decision and its criticism
of Casa Bl anca conpl etely undercuts plaintiff’s argunents in
this case and nakes clear that liability cannot be inposed
based upon the broad and vaguel y-worded regul ati ons whi ch
conprised the instructions on elder abuse.” Cel-Tech
criticized only Casa Blanca' s definition of “unfair business
practice.” (Casa Blanca, supra, 159 Ca.App.3d at p. 530.)
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fromwhich parties may draw instructions -- so |ong as the
instructions are correct statenents of |law -- we concl ude the
court did not err in using the regulations to assist the jury
in determ ni ng whet her defendants’ conduct involved physi cal
abuse or neglect, or reckl essness, oppression, fraud, or

mal ice within the neaning of the El der Abuse Act. Defendants
offered no alternative guidance in this regard.

We al so reject defendants’ claimthe instructions based
on state and federal regul ations were too vague to provide
meani ngf ul gui dance to the jury. A statute or regulation is
not void for uncertainty in an enforcenent action if its
meani ng can be objectively ascertained by any reasonabl e and
practical construction. (Lackner v. St. Joseph Conval escent
Hospital, Inc. (1980) 106 Cal . App.3d 542, 551; see Casa
Bl anca, supra, 159 Cal.App.3d at pp. 528-529 [the term “cl ean
and sanitary” not too vague to be understood by a jury where
the facility was so filthy and pest ridden that naggots were
observed in patients' body cavities].) Moreover, a statute or
regul ati on may be nade specific “by reference to a standard of
practice in the particular profession [citation] or ‘by the
common know edge of nmenbers of the particular vocation .

."” (Beach v. Western Medical Enterprises, Inc. (1981) 116
Cal . App. 3d 153, 162; Perea v. Fales (1974) 39 Cal. App. 3d 939,
942.) Here the jury heard testinony describing how nursing
home professionals construed and applied the federal and state

regul atory standards regarding sufficient staff.
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Def endants cite as representative two regul ations out of
seven pages of instructions on how “[p]atients of skilled
nursing facilities shall be treated and cared for.” Omtted
from defendants’ brief were the follow ng specific regulations
rel evant to key issues in this case:

“[T]he facility shall enploy an adequate nunber of
qual ified personnel to carry out all of the functions of the
facility.”

“[T]he facility shall be clean, sanitary, and in good
repair at all tinmes.”

“[E] ach patient shall be given care to prevent formation
and progression of decubiti, contractures, and deformties.
Such care shall include changing position of bedfast and
chairfast patients with preventive skin care in accordance
with the needs of the patient, ”

“[1]t is not the fair test in considering whether the
jury has been properly instructed in a given case, to take
into consideration excerpts froma particular instruction, or
a single instruction.” (Peters v. Southern Pacific Co. (1911)
160 Cal. 48, 69.) Considering the instructions as a whole, as
we must (7 Wtkin, Cal. Procedure, supra, Trial, 8 328, pp.
372-373), we conclude the instructions drawn from state and

federal regul ati ons were not inperm ssibly vague. 1l

11 We deny Gregory’s request for judicial notice of the 1998
general accounting office report on California nursing hones.
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C. Sufficiency of the Evidence of El der Abuse:

To prevail at trial, Gegory was required to establish
her claimof elder abuse by “clear and convincing evidence.”
(Welf. & Inst. Code, 8 15657.) “But the [higher standard of
proof] applies only in the trial court. . . . On appeal, the
usual rule of conflicting evidence is applied, giving full
effect to the respondent’s evidence, however slight, and
di sregardi ng the appellant’s evidence, however strong.” (9

Wtkin, Cal. Procedure, supra, Appeal, 8 365, p. 415.) 1In

ot her words, where there is conflicting evidence, we “wll not
di sturb the verdict of the jury . . . . The presunption being
in favor of the judgnment . . . , [we] nust consider the

evidence in the light nost favorable to the prevailing party,
giving himthe benefit of every reasonable inference, and
resolving conflicts in support of the judgnent.” (Id. at 8§
359, p. 408, enphasis in original.) Were no special findings
are made, and “‘the evidence supports inplied findings on any
set of issues which will sustain the verdict, it will be
assunmed that the jury so found.”” (Everett v. Everett (1984)
150 Cal . App.3d 1053, 1063-1064.)

W t hout acknow edging or citing in their opening brief
the conflicting evidence on Gegory’s claimof elder abuse,
and without citation to case authority, defendants naintain
Pease’ s conduct cannot be inputed to the other defendants to
establish reckl ess negl ect under the Elder Abuse Act. They
conplain the jury made no findings that the standards of Civil

Code section 3294 were satisfied with respect to the corporate
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def endants, and argue there was no substantial evidence to
support such a finding. 12
As we al ready expl ained, an appellant’s failure to set
forth all material evidence on essential issues, not nerely
his or her own evidence, waives appellant’s challenge to the
sufficiency of the evidence. (Foreman & Clark Corp. V.
Fall on, supra, 1 Cal.3d at p. 881.) However, even if we were
to address the nerits of defendants’ chall enge, we would
conclude there is sufficient evidence to support the verdict.
Def endants prepared the special verdict fornms, and did
not request an express finding on Civil Code section 3294.13
Nonet hel ess, the record supports the inference WIllianms and
t he corporate defendants had advance know edge or authorized
or ratified the wongful conduct for which danages were

awarded. (Civ. Code, 8§ 3294, subd. (b).)

12 See footnote 7 ante, at page 12.

13 Nor do defendants cite a jury instruction on the
requirenents of Civil Code section 3294, subdivision (b), or
the definition of “managing agent.” In civil trials, the
court has no duty to instruct on a particular issue in the
absence of a specific request by a party. (WIIlden v.

Washi ngton Nat. Ins. Co. (1976) 18 Cal.3d 631, 636.) A duty
to instruct sua sponte arises only where the parties fail to
provide instructions on “controlling |legal principles” raised
by the pleadings. (Agarwal v. Johnson, supra, 25 Cal.3d at p.
951; Paverud v. Niagara Machine & Tool Wrks (1987) 189

Cal . App. 3d 858, 863, disapproved on other grounds in Soule v.
General Motors Corp. (1994) 8 Cal.4th 548, 574-575.)

Def endants cite no instruction error here.
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The adm ni strators of Beverly Manor, as well as the
corporate defendants, were aware for nearly a year and a half
before Gregory’s injury that the facility was understaffed.
The conplaints regarding insufficient staff were conveyed
t hrough the nursing staff’s letter to Beverly’'s corporate
headquarters, alnost daily conplaints fromvarious |evels of
staff, repeated notices of deficiency fromthe State of
California, and consistent and repeated conplaints fromthe
residents and their famlies. There was conflicting evidence
on the effectiveness of defendants’ response to the staffing
shortage. However, WIIlianms acknow edged that on the day
shift for half of January 1995, and on the night shift for the
entire nonth of January before Gegory was injured, staffing
| evel s fell below what he hinself described as “noney hungry

and intentionally understaffed . In the face of
def endants’ know edge of understaffing, defendants continued
to abide by budgetary policies and a staffing directive from
Beverly’ s regional vice president that fixed staffing | evels
at Beverly Manor. W IIlians could not produce copies of the
staffing directive or the 1994 and 1995 budgets at trial.
When CNA Pease conplained to a wonan from Beverly’s regi ona
managenent that there was not enough hel p, she was told “they
[were] allowed so many girls on the floor.”

Because the evidence supports the inplied finding the
requi renments of Civil Code section 3294, subdivision (b) were

satisfied, we assune the jury so found. (Everett v. Everett,

supra, 150 Cal . App.3d at pp. 1063-1064.)
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I
Fraud

The el enments of fraud include: “(a) m srepresentation
(fal se representati on, conceal ment or nondi scl osure); (b)
know edge of falsity (or ‘scienter’); (c) intent to defraud,
i.e., to induce reliance; (d) justifiable reliance; and (e)
resulting danmage.” (5 Wtkin, Summary of Cal. Law (9th ed.
1988) Torts, 8 676, p. 778.) The court instructed the jury on
intentional m srepresentation and concealnent. It also
instructed on the duty to disclose known facts with or w thout
a fiduciary or confidential relationship.

The jury found by special verdict that: (1) all three
def endants made fal se representations as to past and existing
mat erial facts; (2) defendants made the representations
knowi ngly, recklessly, and with the intent to defraud G egory;
(3) Gregory was unaware of the falsity of the representations;
(4) Gregory justifiably relied upon the representations; and
(5) defendants’ false representations caused Gregory danage on
January 31, 1995.

Def endants argue on appeal that they are entitled to
judgnment as a matter of |law on the fraud cause of action.

They contend Gregory cannot base her fraud claimon genera
statenments regardi ng “good care” in the absence of evidence
Gregory relied on the statenments, or that the statenents
caused her injury. They suggest “[t] he negligence claimin
this case was dressed up as fraud for a sinple strategic

pur pose: under the guise of proving that Beverly knew that
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the representati ons of good care were false, plaintiff was

i nproperly allowed to introduce vol unes of prejudicial

evi dence concerni ng people and events that had nothing

what soever to do with the only injury for which Ms. G egory
sought damages —- her January 31, 1995 fall.” Defendants al so
conplain Gregory inproperly changed her theory of recovery
posttrial to enconpass statenents in the Beverly Manor

adm ssi on docunents. Lastly, defendants argue there is
insufficient evidence of reliance and causation regardl ess of
what constituted the alleged false representation. W find no
nmerit in defendants’ argunents.

A. The Fraudul ent Representations:

Def endants are correct that California courts have
rejected attenpts to transform nmedi cal negligence actions
agai nst a particular party into breach of warranty or fraud
clai ms against the sane party based on generalized
representations regarding services or injury. (See, e.g.,
Pul vers v. Kai ser Foundation Health Plan, Inc. (1979) 99
Cal . App. 3d 560, 564-565 [breach of warranty claimbased on
prom ses defendant woul d provide high standards of nedical
service rejected as “generalized puffing”]; Weinstock v.

Ei ssler (1964) 224 Cal . App.2d 212, 227 [fal se representations
or fraudul ent conceal nent of the nature and extent of an
injury treated as action for mal practice and barred by the
statute of limtations].) G egory’s pleadings and proof do

not fall into this category of cases.
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Def endant s suggest Gregory’s fraud case “rested entirely”
on the testinmony of Sandahl “who nmerely testified she was told
that while Beverly Manor did not have ‘fancy equi pment, they
did have a nursing staff and they would supply physical
t herapy,’” and ‘they were a hospital, not . . . an old folks

honme. However, the pleadings offered a broader theory of
recovery based on specific allegations that “[p]rior to
January 30, 1995, Defendants expressly and/or inpliedly
represented to the public in general, and Plaintiff in
particul ar, that the subject conval escent hospital would be
operated and nmanaged in a reasonable manner and that
patients/residents would receive reasonabl e and adequate care,
services and attention, and that Defendants woul d provide

adequate staffing to insure such adequate care, services and

attention.”14 (Enphasis added.)

14 The second anended conpl ai nt continued: “At the tine

Def endants nade said representations [they] were fal se and
known by Defendants to be false. As described above,

Def endant s operat ed, nanaged and ran the subject conval escent
hospital in an understaffed and unreasonabl e manner and, as a
result, the care often provided by Defendants to
patients/residents, including Plaintiff, was inadequate,
unreasonabl e, and subjected said patients/residents to
unreasonable risk or injury. [f] . . . At the tine said
fraudul ent representations were made to Plaintiffs, and
Plaintiff’s various famly nenmbers, Plaintiffs were ignorant
of the false and fraudul ent nature of said representations,
and relied upon sane, to Plaintiffs’ detrinment. []] . . . As a
result of the fraud of Defendants, and each of them Plaintiff
suffered serious injuries and damages, ”
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Consi stent with theories of intentional representation
and fraudul ent conceal nent, the evidence showed defendants
made specific pronm ses when Gregory was admtted to Beverly
Manor in a coma in June 1993 that they would neet objective
standards of care and service. At the sane tinme, defendants
attenmpted to conceal the fact Beverly Manor was not adequately
staffed. Barney assured Sandahl that Gregory would receive
adequate care. In addition to the testinony cited by
def endants, Sandahl testified Barney told her Beverly Manor
was “the same as an acute care hospital, except they did not
have the x-ray machines, . . . but they had the nursing staff

"  However, no one told her then or when she signed the
adm ssion agreenment as Gregory’s conservator in Decenber 1993,
that the facility operated in a chronically understaffed
condition, that enpl oyees were taking shortcuts with regard to
patient care, and that nenmbers of the nursing staff felt an
ot herwi se preventable tragedy was likely to occur at Beverly
Manor unl ess there were significant changes in staffing
practices. O her than an occasional nurse’s coment that she
was shorthanded, no one told Sandahl prior to January 31,
1995, that Beverly Manor was unable to conply with orders
provi ded by Gregory’s doctor due to inadequate staffing
l evels. We already explained there is sufficient evidence to
support Gregory’s clainms defendants were aware Beverly Manor
| acked adequate staff during the period up to the date Gregory

fell. In addition, WIllians admtted staff was instructed in
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Novenmber 1994: *“Never, never |et anyone other than Beverly
Associ at es hear about our staffing situation.”

In the Iight of the foregoing, we conclude there is no
merit in defendants’ assertion Gregory articulated a new fraud
t heory when she cited the adm ssion docunents in her
opposition to defendants’ posttrial notion for judgnent
notw t hstandi ng the verdict. The docunments sinply provided
addi ti onal evidence to support the theories of intentional
m srepresentation and fraudul ent conceal nent.

Gregory introduced exhibits 12, 13, and 31 without
obj ection to show BElI operated Beverly Manor. Exhibit 12 was
t he adm ssi on agreenent bookl et given residents and their
famlies at the tinme of adm ssion. Exhibits 13 and 31 were
t he adm ssion agreenents signed by Janes Gregory and Christine
Sandahl . The adm ssion agreenents contai ned an addendum whi ch
stated Beverly Manor agreed to abide by the Patient’s Bill of
Ri ghts. The adm ssion agreenent booklet listed patient rights
under federal and state |law, and incorporated the Patient’s
Bill of Rights set forth in Health and Safety Code section
1599.1.15 |t expressly stated that Beverly Manor woul d

“protect and pronote the rights of each Resident and
“[t]he Resident has a right to be fully informed in advance
about care and treatnent and any changes in that care or

treatment . . . .” By signing the addendumto the adm ssion

15 See footnote 3 ante, at page 5.
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agreenent, Gregory’'s famly acknow edged it had been i nforned
about the Patient’s Bill of Rights.

The court did not limt the purpose for which it admtted
exhibits 12, 13, and 31, and those exhibits were sent to the
jury roomduring deliberations. Accordingly, the jury could
use the adm ssion docunents for any purpose, including
evi dence of intentional mi srepresentation and fraudul ent
conceal nent. Even inconpetent or otherw se inadm ssible
evidence adm tted wi thout objection will sustain a judgnment.
(9 Wtkin, Cal. Procedure, supra, Appeal, 8 363, pp. 413-414,
citing Holzer v. Read (1932) 216 Cal. 119, 122 [nonresponsive
answer]; Powers v. Board of Public Wrks (1932) 216 Cal. 546,
552 [ hearsay].)

B. Reliance:

“Reliance exists when the m srepresentation or
nondi scl osure was an i nmedi ate cause of the plaintiff's
conduct which altered his or her legal relations, and when
wi t hout such m srepresentati on or nondi scl osure he or she
woul d not, in all reasonable probability, have entered into
the contract or other transaction. [Citations.] ‘Except in
the rare case where the undisputed facts | eave no roomfor a
reasonabl e difference of opinion, the question of whether a
plaintiff's reliance is reasonable is a question of fact.’"
(Al'l'iance Mortgage Co. v. Rothwell (1995) 10 Cal.4th 1226,
1239.)

Def endants maintain there is no credible, direct evidence

that Gregory justifiably relied on any all eged
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m srepresentation made on June 18, 1993, about the care she
woul d receive at Beverly Manor. Citing Rochlis v. Walt Di sney
Co. (1993) 19 Cal.App.4th 201, 215, disapproved on ot her
grounds in Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th
1238, 1251, they stress Gregory remai ned at Beverly Manor
after her fall, know ng everything she later proved at trial.
Def endants al so argue there was no evidence of actual reliance
on exhibits 12, 13, or 31, or that Sandahl even read the

adm ssi on docunents.

We begin by noting the jury was permtted to consider
both direct and circunstantial evidence in deciding whether
plaintiff relied on the alleged m srepresentations.
(Continental Airlines, Inc. v. MDonnell Douglas Corp. (1989)
216 Cal . App.3d 388, 426.) W as an appellate court have no
power to judge the credibility of the witnesses. (In re
St ephen W (1990) 221 Cal . App. 3d 629, 642.)

The parties describe the conflicting evidence of
reliance, and whether that reliance was justified. The jury
resolved the conflict against defendants. W conclude there
is substantial evidence to support the verdict.

Apart from any fiduciary or confidential relationship
bet ween defendants and Gregory, the adm ssion agreenent itself
obl i gated defendants to fully inform Gegory “in advance about
care and treatnment and any changes in that care or treatnent.”
The agreenent al so obligated defendants to notify Gregory and
her famly that Beverly Manor was required to enploy an

adequat e nunmber of qualified staff. (Health & Saf. Code, 8§
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1599. 1, subd. (a).) By signing the addendumto the adm ssion
agreenent, Gregory’'s famly acknow edged it had been i nforned
about these and other provisions of the Patient’s Bill of
Ri ghts.

After listening to Barney’'s representations, and signing
t he adm ssion agreenent, Gregory’'s famly admtted her to
Beverly Manor in a paralyzed and sem -comat ose st ate.
Al t hough Gregory and her daughter knew Gregory was havi ng
probl ens at Beverly Manor, the jury could conclude they had no
reason to know the problenms were the result of chronic
understaffing rather than occasional negligence or inattention
—- particularly in light of Wlliams’s efforts to conceal the
truth frompatients and their famlies. Sandahl described in
detail her reasons for keeping her nother at the facility,
even after initiating | egal action against defendants.
Gregory’s doctor strongly advised Sandahl against trying to
care for her nother at honme. Based on this evidence, the jury
could find that Gregory remai ned at Beverly Manor, even after
reali zing she had been defrauded, because there was no ot her
reasonabl e alternative available to her. Thus, this case is
readily distinguishable from Rochlis v. Walt Disney Co.,
supra, 19 Cal.App.4th at page 213, where the plaintiff
voluntarily remai ned enpl oyed after discovering the fraudul ent
i nducenents to take the job.

C. Causati on:

““*The maker of a fraudulent m srepresentation is subject

to liability for pecuniary |oss suffered by one who
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justifiably relies upon the truth of the matter

m srepresented, if his reliance is a substantial factor in
determ ni ng the course of conduct that results in his loss.’”
(Helmv. K O G AlarmCo. (1992) 4 Cal.App.4th 194, 202,

quoting Rest.2d Torts, 8 546.) Thus, Gregory was not
required to establish the fact of causation with absolute
certainty. It is sufficient if there is evidence from which
reasonabl e nmen could conclude that it is nore probable that

t he defendant’s conduct was the cause, than that it was not.’”
(vValdez v. J. D. Diffenbaugh Co. (1975) 51 Cal . App. 3d 494,

509.) In determning causation, the jury is permtted to
draw upon ordi nary human experience as to the probabilities of
the case.”” (Gsborn v. Irwin Menorial Blood Bank (1992) 5

Cal . App. 4th 234, 253.)

Rel ying on Hel m supra, 4 Cal.App.4th 194, defendants
argue Gregory “failed to point to any evidence that would even
renotely suggest that had there been additional staff at that
large facility on the day of plaintiff’s accident, that
addi tional staff would have been at Ms. Pease’s side to assi st
at the precise nmonment that plaintiff was being noved.” 1In
Helm the appellate court upheld a judgnent of nonsuit where
t he purchaser of an alarm system “failed utterly” to prove
t hat defendant’s m srepresentati ons were the cause in fact of
their subsequent |oss by theft and arson. (ld. at pp. 199-

200, 203.) By contrast, there is anple evidence in this case

to support the jury finding of cause in fact.
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Al t hough there is conflicting testinony, Pease had
between 11 and 13 patients the nmorning Gregory fell.

According to Beverly’'s standards, each CNA should have cared
for no nore than eight or nine patients on a shift. Pease
testified that during the day shift, which she worked,
staffing was i nadequate as nmuch as 70 percent of the tinme. As
a result, CNA's and other care workers had to cut corners.

It is uncontradicted that Pease was attenpting to nove
Gregory, and had been instructed that two people were required
to acconplish the task. WIllians had instructed the CNA' s
that all patients were to be out of bed by 11 a.m, and people
cane around to check to nake sure staff conplied. Those
orders upset Pease.

Anmong t he numerous accounts of how the fall actually
occurred was testinony by Pease that she attenpted to nove
Gregory using a gait belt without waiting for her teammte to
assi st her. Although Pease realized it was unsafe to nove
Gregory alone, she had done it before in this manner. 1In
anot her version, Pease said she left Gregory sitting on the
bed while she went to find hel p.

Based on this evidence, a jury could reasonably infer
that the chronic understaffing created a climate in which
CNA's |ike Pease routinely ignored standard protocol for the
safe transfer of patients. 1In this instance, the jury could
have concluded Pease felt the additional pressure of
WIlliams’s 11 o’ cl ock deadline for having her 11 or nore

patients up and dressed. Moreover, it was abundantly clear
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t here was not enough staff to clean, nove, feed, and dress
patients during the busy nmorning shift. W conclude this
record supports the jury finding defendants’ false
representations and fraudul ent conceal nent of the true
staffing situation were substantial factors in causing
Gregory’s injury.

D. The Liability of BEI and WIIians:

The jury allocated responsibility for Beverly' s injuries
as follows: BElI — 50 percent; BHRS — 49 percent; and WIIlians
— 1 percent. Defendants contend the evidence did not support
the findings that either Wllians or BElI had anything to do
with Gregory’ s purported fraud claim There is no basis for
this contention.

Def endants’ protestation that WIllianms was not enpl oyed
by Beverly Manor at the time of the alleged m srepresentations
is consistent with their continued insistence that G egory’'s
cl ai mwas based solely on Barney' s statenents to Sandahl when
Gregory was admtted in June 1993. W already explained the
pl eadi ng and proof supported clains of intentional
m srepresentation and fraudul ent conceal nent up to the date of
Gregory’'s fall. There is evidence to support a finding
Wlliams ratified the actions of the corporate defendants
during this period by hel ping establish the annual budgeted
hours for nurses and CNA's, by maintaining the status quo, and
by concealing the staffing crisis fromresidents and their

fam | i es.
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Def endants al so assert there is “no evidence |inking BEI
t he parent corporation of BHRS, to any representation.”
Agai n, taking the narrow view of Gregory’ s clains and ignoring
the record, defendants insist “[t]he issue is whether BE
represented anything to plaintiff at her adm ssion (it did
not), . . .” Although WIllians testified that Beverly Manor
was owned and operated by BHRS, the full record before the
jury showed the City of Yreka issued Beverly Manor’s business
license in the nane of BElI, the adm ssion agreenent and the
adm ssi on agreenment booklet state that “Beverly Enterprises,”
not BHRS, is the operator of the facility, WIIlians was
enpl oyed by BEI, forms and checks relating to Beverly Manor’s
trust account had BElI's nane on them and the personnel
handbook for Beverly Manor enployees was printed by BEI.
Regi onal manager Carole Toney testified that “[t]he only
entity that staffed Yreka was Beverly Enterprises, ”
Finally, it was BElI that sued Gregory in a separate action for
amounts al |l egedly due on her account at Beverly Manor. In
that lawsuit, WIIlians swore under penalty of perjury that BEI
contracted with Gregory to provide her with nursing honme care.

Puni tive Damages

Def endants raise three clains of error with regard to the
award of punitive damages. First, they argue the court erred
in instructing the jury on the grounds for awarding punitive
danmages. Second, defendants say there was no cl ear and

convi nci ng evidence of malice, fraud or oppression to support
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a claimfor punitive damages for fraud or violation of the
El der Abuse Act. Third, defendants assert the reduced
punitive damage award i s excessive. W consider and reject
each argunment in turn.

A. Jury Instructions:

Def endants rai sed a general objection to “any instruction
t hat was not proposed by the defendants.” They argue on
appeal that the court erred when it read a nodified version of
BAJI No. 14.72.1 which omtted the separate definition of
“despi cabl e conduct.”16 The instruction does, however, refer
to “despicabl e conduct” as conmponents of “nmalice” and
“oppression,” and tracks the | anguage of Civil Code section

3294. As we al ready explained, “lInstructions in the |anguage

16 The court read the following instruction to the jury: “If
you find that plaintiff suffered actual injury, harm or
damage caused by intentional m srepresentation, you nust

deci de in addition whether, by clear and convincing evidence,
you find that there was oppression, malice, or fraud in the
conduct on which you based your finding of liability. [1]
The term ‘ oppressi on’ neans despi cabl e conduct that subjects a
person to cruel and unjust hardship in conscious disregard of
that person’s rights. [f] The term ‘malice means conduct
which is intended by a defendant to cause injury to the
plaintiff or despicable conduct which is carried on by the
defendant with a willful and conscious disregard for the
rights or safety of others. [f] A person acts with conscious
di sregard of the rights or safety of others when he or she is
aware of the probabl e dangerous consequences of his or her
conduct and willfully and deliberately fails to avoid those
consequences. [f] The term ‘fraud’ means an intentional

nm srepresentation, deceit or conceal mrent of a material fact
known to the defendant with the intention on the part of a
def endant of thereby depriving a person of property or |ega
rights or otherwi se causing injury.”
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of an applicable statute are properly given.” (7 Wtkin, Cal.
Procedure, supra, Trial, 8 280, p. 326, enphasis in original.)
Def endants also cite dictumin In re Marriage of Waver
(1990) 224 Cal . App.3d 478, 487, footnote 8 (Weaver), in
support of their assertion the definition of “clear and
convi nci ng evidence” found in BAJI No. 2.62 was
insufficient.1” Other courts have declined to endorse
Weaver’s suggestion the forminstruction is inconplete. (See
Weeks v. Baker & McKenzie (1998) 63 Cal.App.4th 1128, 1165
[affirm ng punitive damages based on BAJI No. 2.62]; and
Mattco Forge, Inc. v. Arthur Young & Co. (1997) 52 Cal. App.4th
820, 847-850 [“Wthout an additional mandate fromthe Suprene
Court or the Legislature, BAJI No. 2.62 remains a correct
instruction”].) W conclude BAJI No. 2.62 is a correct
statenment of the | aw.

B. Evidence To Support Punitive Danages:

The jury found by clear and convincing evidence that
def endants were guilty of oppression, malice, or fraud in the
conduct upon which it based its findings of liability for

intentional m srepresentation and el der abuse. On appeal,

17 The court instructed the jury in the |anguage of BAJI No.
2.62 that: “The term ‘clear and convincing neans evi dence of
such convincing force that it denonstrates, in contrast to the
opposi ng evidence, a high probability of the truth of the
facts for which it is offered as proof. [9Y] Such evidence
requires a higher standard of proof than proof by a
preponderance of the evidence. [1] You should consider all

of the evidence bearing upon every issue regardless of who
produced it.”
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def endants argue “there was no substantial, much | ess clear
and convi ncing, evidence to support the fraud claim” They
al so argue the jury findings with respect to el der abuse do
not authorize an award of punitive damages under the El der
Abuse Act. Because we conclude there is substantial evidence
to support the punitive damage award on the fraud cause of
action, we need not address defendants’ second argunent.

Def endants maintain the “undi sputed evidence showed that:
(1) the staffing levels on the day of the incident exceeded
California’s required daily average of 3.0 nursing hours per
resident day . . . ; (2) the state-required staffing |levels
wer e exceeded at Beverly Manor on nearly every day for at
| east six nmonths before the accident; (3) the facility was not
under st af fed because of a failure to neet required staffing
| evel s; and (4) Beverly made great efforts to renedy the
i nfrequent staffing problenms which arose solely from‘call-

of f s. (Enphasis in original, fn. omtted.) They maintain
t he evidence the court relied on to reduce the anount of
punitive danmages awarded by the jury “precludes a finding that

def endants were guilty, by clear and convincing evidence, of

oppression or malice.” |Indeed, defendants insist “[t]he
undi sput ed evi dence — that defendants intended to and did
conply with the law — precludes as a matter of |law a finding

t hat defendants were guilty, by clear and convincing evidence,
of malice, oppression, or fraud.” (Enmphasis in original.)
The first difficulty with defendants’ argunent is that

testimony regarding staffing |l evels on January 31, 1995, was
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not undi sputed. As we explained, defendants’ failure to set
forth all the material evidence waives their challenge to the
sufficiency of the evidence.1® However, addressing the nerits
of their claim we conclude the record supports the speci al
verdi ct.

The state requirenent is that skilled nursing facilities
not drop bel ow a wei ghted average of 3.2 nursing hours per
patient per day. However, there was testinony that conpliance
with state requirenents did not necessarily guarantee adequate
patient care. Both Toney and Wllianms testified the critical
factor was patient acuity, a measure of the extent to which
patients were unable to perform basic tasks for thensel ves.

Def endants’ expert, May Turner, testified Beverly Manor
met the state standards on January 31, 1995. She had no
information on patient acuity the day Gregory fell, but
acknow edged patient acuity was a factor in determ ning
adequate patient care. Turner based her testinony on payroll
records and exhibit 197, a copy of the enployee sign-in sheet
for that day. However, defendants produced three different
versions of the sign-in sheet for January 31, 1995. The
version they gave Turner, exhibit 197, was different fromthe
copy they gave Gregory’s counsel during discovery, exhibit
186, and both those exhibits were different fromthe version

def endants produced at trial. For exanple, one person |listed

18 See discussion at page 25 ante, and footnote 2 ante, at
page 4.
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on exhibit 197 as an LVN did not work at Beverly Manor the day
Gregory was injured; he was off with a broken | eg.

Anot her defense expert, Crystal Webster, also used the
sign-in sheet to calculate the title 22 m ni mum wei ght ed
average hours the day Gregory fell. Wbster admtted on
cross-exam nation that she had deci ded Beverly Manor was
adequately staffed before she reviewed a single record show ng
how many people were working that day. She had no information
about the acuity levels of the residents.

A key item of evidence was unavail able at trial. Beverly
Manor used the daily group assignnent sheet to track which
nurse or CNA provided care to a particular patient. WIIlians
acknow edged it was the only single docunent which showed the
nunber of patients each CNA cared for on any given day. He
also testified the daily assignment sheets for the entire
period of Gregory’'s stay, including the day of her injury, had
been destroyed. However, the record destruction |log did not
list those docunents as having been destroyed. Kathie
Justice, a CNA whose job included the scheduling of CNA s at
Beverly Manor, testified the daily assignnment sheets were
routinely kept for about three years.

As we expl ai ned, pleading and proof of fraud enconpassed
conduct fromthe date of Gregory’ s adm ssion to Beverly Manor
t hrough the date of her injury. The evidence showed patients
endured nunerous indignities, such as having to lie in bed for
hours in urine and feces, being served neals that had grown

cold, not being fed at all if they needed assistance to eat,
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not bei ng bat hed or washed for extended periods, waiting for

| ong periods to be put to bed or helped to the bat hroom
waiting |long periods for a response to calls for assistance,
and persistent bed sores and urinary tract infections.

Def endants were infornmed of the existence and dangers of
understaffing through the letter fromthe nursing staff in
August 1993, and the repeated citations fromthe state between
1992 and 1994.

Al t hough the record denonstrated defendants’ efforts to
remedy the problem of understaffing, which defendants outline
in detail in their opening brief, the jury found defendants
guilty of malice, fraud, or oppression. As we stated earlier,
““*“[t]he sufficiency of evidence to establish a given fact,
where the | aw requires proof of the fact to be clear and
convincing, is primarily a question for the [trier of fact] to
determine, and if there is substantial evidence to support its
conclusion, the determnation is not open to review on
appeal .”’” (Hoch v. Allied-Signal, Inc. (1994) 24 Cal.App.4th
48, 59.)

Def endants al so suggest the court acknow edged the
validity of their mtigating evidence by reducing the punitive
danmage award from $94, 720,450 to $3 million. We sinply note
that in reducing the award, the trial judge found there was a
“weal th of evidence” to support punitive damges, and
det erm ned def endants deserved punishnment in spite of their
claimed efforts to inprove the staffing situation at Beverly

Manor .
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C. Punitive Damages Not Excessive Under State or Federal

Law.

Under California |law, we may reverse a trial court’s
punitive damage award only when it appears excessive as a
matter of law, or where it is so grossly disproportionate that
it raises the presunption the award was the result of passion
or prejudice. (Neal v. Farnmers Ins. Exchange (1978) 21 Cal. 3d
910, 927-928 (Neal).) In making that determ nation, we
consider: (1) the reprehensibility of the defendant’s
conduct; (2) the anpunt of conpensatory damages; and (3) the
defendant’s wealth. (l1d. at p. 928.) Federal courts apply
simlar standards to deci de whether punitive damges viol ate
t he Fourteenth Amendnent’s prohibition against arbitrary or
excessi ve puni shnment on tortfeasors. (BMWof North America v.
Gore (1996) 517 U.S. 559, 562, 574 [134 L.Ed.2d 809, 825-826]
(BMN.) In BMN the United States Suprenme Court al so conpared
the punitive damage award with the civil penalties authorized
or inmposed in simlar cases. (ld. at p. 575 [134 L.Ed. 2d at
p. 826].)

We accord substantial deference to the trial court in
setting the anount of punitive damages on a notion for new
trial. As we explained in Westphal v. Wal-Mart Stores, Inc.
(1998) 68 Cal . App.4th 1071, 1078, where defendants chall enged
t he conpensatory damage award, “The amount of damages is a
fact question, commtted first to the discretion of the jury
and next to the discretion of the trial judge on a notion for

new trial. [Citations.] AlIl presunptions favor the trial
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court’s ruling, which is entitled to great deference because
the trial judge, having been present at trial, necessarily is
nmore famliar with the evidence and is bound by the nore
demandi ng test of weighing conflicting evidence rather than
our standard of review under the substantial evidence rule.”
Def endants argue the record does not justify punitive
danmages under either the state or federal test. First, they
insist “Beverly’s conduct — providing one nurse’s assistant,
rather than two, to assist Ms. Gregory in noving from her bed
—- was not reprehensible enough to justify a multi-mllion
dollar fine.” They also point out the ratio of the $3 mllion
punitive damage judgment to the $124,480.57 conpensatory
danmage judgnment was over 24 to 1. Third, they enphasize the
punitive damage award was 300 times greater than the maxi mum
fine under fornmer Health and Safety Code section 1424,
subdivision (c¢).1® Finally, citing BMW supra, 517 U.S. at

19 Former Health and Safety Code section 1424, subdivision

(c), renunbered as subdivision (d), states: “Class ‘A
violations are violations which the state departnent

determ nes present either (1) imm nent danger that death or
serious harmto the patients or residents of the |long-term
health care facility would result therefrom or (2)

substantial probability that death or serious physical harmto
patients or residents of the long-termhealth care facility
woul d result therefrom A physical condition or one or nore
practices, nmeans, nethods, or operations in use in a long-term
health care facility may constitute a class ‘A violation.

The condition or practice constituting a class ‘A violation
shall be abated or elimnated i mediately, unless a fixed
period of time, as determ ned by the state departnent, is
required for correction. A class ‘A citation is subject to a
civil penalty in an anmount not |ess than one thousand doll ars
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page 572 [134 L. Ed.2d at pp. 824-825], defendants contend the
punitive danmage award was “unconstitutionally excessive in
light of plaintiff’s closing argunment, which sought to incite
the jury's regional biases and to penalize Beverly for its

| awful activities outside of California.” W reject these
argunments, and concl ude the punitive damage award was not
excessi ve.

Wth regard to the reprehensibility of defendants’
conduct, defendants again attenpt to mnim ze the seriousness
of their actions. The jury was entitled to find fromthe
evi dence we have set forth that defendants’ w ongdoi ng
involved nore than a nmere failure to provide two CNA' s when
Gregory needed to be noved. Moreover, in determning the
reprehensibility of defendants’ conduct, jurors were entitled
to consider not only the injurious consequences to Gregory,
but the effect on others. (More v. Anerican United Life Ins.
Co. (1984) 150 Cal.App.3d 610, 637, 644 (Moore); see also
Gagnon v. Continental Casualty Co. (1989) 211 Cal. App.3d 1598,
1602.) Nor is federal due process violated by a | arge

punitive damage award that reflects in part the |ikely
potential harmto others arising fromthe conpl ai ned of
conduct; . . .’" (Weeks v. Baker & MKenzie, supra, 63

Cal . App. 4th at p. 1167.)

(%1, 000) and not exceeding ten thousand dollars ($10,000) for
each and every citation.”
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On the question whether the relationship between punitive
and conpensat ory danages shows the award is excessive, the
California Supreme Court explained that “there is no fixed
ratio by which to determ ne the proper proportion between the
two classes of damages.” (Finney v. Lockhart (1950) 35 Cal. 2d
161, 164-165.) Thus, the fact the punitive damage award at
i ssue here was 24 tinmes conpensatory danages does not nmean it
is excessive; California courts have approved higher ratios of
punitive to conpensatory damages. |In Moore, supra, 150
Cal . App. 3d at pages 616, 637, we affirmed a punitive danage
award 83 times conpensatory danages. (See also Neal, supra,
21 Cal.3d at pp. 928-929 (78 to 1 ratio); Downey Savings &
Loan Assn. v. OChio Casualty Ins. Co. (1987) 189 Cal . App. 3d
1072, 1099 (32 to 1 ratio); and Chodos v. Insurance Co. of
North Anmerica (1981) 126 Cal.App.3d 86, 104 (40 to 1 ratio).)
“The proper consideration is whether the punitive danage award
bears a reasonable relationship to its principal purpose of
puni shnent and deterrence.” (Betts v. Allstate Ins. Co.

(1984) 154 Cal . App. 3d 688, 712; see also Moore, supra, 150
Cal . App. 3d at pp. 636-637.)

A factor defendants say wei ghs against the award in this
case is the 300 to 1 ratio between punitive danages and the
potential statutory fine of $10,000. |In BMW the case they
cite in support of their argunent, a jury found the BMW
distributor civilly liable for violating Al abama’s consuner
di sclosure laws by failing to i nform buyers that sone cars it

sold as new had been repainted. (517 U S. at pp. 563-564 [134
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L. Ed. 2d at pp. 819-820].) The Supreme Court of Al abama
affirmed a judgnment awardi ng $4,000 in conpensatory damages,
but reduced the punitive danage award to $2 mllion. (ld. at
pp. 565, 567 [134 L.Ed.2d at pp. 820-821].) The United States
Suprene Court ruled that the punitive danmages award was
excessi ve based on all the factors the court was entitled to
consider, and BMNV did not receive fair notice that its conduct
woul d subject it to so severe a penalty. (Id. at pp. 574,
576, 582, 583-584 [134 L.Ed.2d at pp. 825-827, 830-832].) It
stated that “the nmost inportant indiciumof the reasonabl eness
of a punitive damages award is the degree of reprehensibility
of the defendant’s conduct.” (ld. at p. 575 [134 L. Ed. 2d at
p. 826].) The court sinply noted that “the $2 mllion
econom ¢ sanction [was] substantially greater than the
statutory fines available in Al abama and el sewhere for simlar
mal f easance.” (1d. at p. 584 [134 L.Ed.2d at p. 831].) Here,
by contrast, there was strong evidence of defendants’
reprehensi bl e conduct whi ch endangered the lives of G egory
and others at Beverly Manor. 20

Mor eover, defendants do not discuss the relationship
bet ween punitive damages and defendants’ wealth, a factor
whi ch supports a conclusion the reduced award was the

reasonabl e. They stipulated that BEI and BHRS had a conbi ned

20 |'n this case, the court did not instruct the jury on the
addi tional factor considered by the United States Suprene
Court in BMW
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net worth of over $861 mllion, with net incone exceeding $50
mllion in 1996. Thus, punitive damges represented | ess than
.35 percent of Beverly' s net worth, or about three weeks’
worth of net incone.

Def endants al so argue it was inproper for Gregory’'s
counsel to seek punitive damages to deter defendants’ conduct
in states outside California. W are unconvinced counsel’s
argument raised i ssues of sovereignty and comty, or otherw se
encouraged the jury to inpose sanctions to deter conduct that
is lawful in other jurisdictions.?l (See BWY supra, 517 U.S.
at pp. 568-574 [134 L.Ed.2d at pp. 822-826].) However, even
if counsel’s remarks constituted m sconduct, defendants’

failure to object and request an adnonition waives

21 The remarks now chal | enged by defendants, read in context
as follows:

“The first point 1'd like to nake to you is why — why
shoul d you feel confortable in, as you sit here in this town,
in this county, in this corner of our state, determ ning a
puni shnent of the | argest operator of conval escent facilities
in the United States.

“How do you put on the eV|dence that will give the jurors a
pi cture as to how the conpany runs, . . . [f] And the way -—-
the way that we attenpted to do that was to ask people |like
M. Wlliams, . . . is this the way that conpany is operated?
| s there anything unusual about the manner in which this
facility was operated as conpared to the other facilities?
[f] And that’s where the task was made easier by the
testinmony that M. Mathies’ directive went to all the
adm nistrators in the region in four states.”

“Now, even though we’'re in Yreka, an award of this case wll
—- the concept is that you're levying a civil penalty which
wi ||l have a deterrent effect on this corporation back in
Arkansas and that will set an exanple to others who operate
skilled nursing facilities.” (Enmphasis added.)
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consideration of their claimon appeal. (Sabella v. Southern
Pac. Co. (1969) 70 Cal.?2d 311, 318; see also Hilliard v. A H.
Robi ns Co. (1983) 148 Cal . App. 3d 374, 406.)
IV
Def endants’ Motion for New Tri al

Defendants filed a tinely notion for new trial, citing a
variety of grounds. The court ordered a new trial on the
i ssues of conpensatory and punitive damages only, subject to
the condition the notion would be denied if G egory consented
to a reduction of those awards. G egory accepted the
remttitur. Defendants contend they were entitled to a new
trial on the other grounds raised in their notion.

“We are m ndful of the fact that a trial judge is
accorded a wide discretion in ruling on a notion for new trial
and that the exercise of this discretion is given great
def erence on appeal.” (City of Los Angeles v. Decker (1977)
18 Cal .3d 860, 871-872.) However, when considering an order
denying a motion for new trial, we nust review the entire
record, including the evidence, to make an i ndependent
det erm nati on whether the error, if any, was prejudicial.

(ld. at p. 872.) For reasons we explain, we conclude the
court did not err in denying defendants’ new trial notion.

A. Adm ssion of Irrelevant Evi dence:

Def endants noved in limne to exclude evidence regarding
ot her patients at Beverly Manor, and other matters unrel ated
to Gregory’s fall on grounds it was irrel evant and

i nadm ssi bl e under Evi dence Code section 352. The court rul ed

52



the evidence adm ssible so long as it related to staffing. On
appeal , defendants contend the court “erred when it permtted
Ms. Gregory’s counsel to introduce volunmes of irrel evant,
confusing, and prejudicial evidence concerning people, dates,
and events havi ng not hi ng what soever to do with the January
31, 1995 accident.” W conclude the evidence was properly

adm tted.

We begin by rejecting yet another attenpt by defendants
to characterize this as a sinple negligence case, and to
narrow the scope of Gregory’s other theories of recovery. As
all eged in the second anmended conpl ai nt, the causes of action
for elder abuse and fraud enconpassed nore than the events of
June 18, 1993, and January 31, 1995. Evidence of how
understaffing affected Gregory and ot her residents of Beverly
Manor was relevant to the question whether defendants were
i able for physical abuse or neglect as defined by the El der
Abuse Act. It was probative of Gregory’ s fraud claimthat
“[p]rior to January 30, 1995, Defendants expressly and/or
inpliedly represented to the public in general, and Plaintiff
in particular, that the subject conval escent hospital would be
operated and nanaged in a reasonable manner and that
patients/residents would receive reasonabl e and adequate care,
services and attention, and that Defendants woul d provide
adequate staffing to insure such adequate care, services and
attention.” Evidence of conditions at Beverly Manor was al so

rel evant to the cl aimdefendants acted with malice,
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oppression, and fraud which gave rise to enhanced renedi es for
fraud and el der abuse.

Def endants argue that regardl ess of rel evance, the court
shoul d have excluded the evidence regardi ng ot her persons,
dates and events pursuant to Evi dence Code section 352 because
“any probative value it may have had was necessarily

out wei ghed by the tinme-consum ng, prejudicial, confusing, and

m sl eadi ng nature of the evidence.” “Appellate courts give
great deference to trial court evaluations . . . of probative
val ue versus prejudice. . . . Reviewing courts will reverse a

j udgnment based on [Evidence Code section 352] error only if

they find a ‘m scarriage of justice.”” (Jefferson Cal.

Evi dence Benchbook (Cont. Ed.Bar 3d ed. 1999) Court’s

Di scretion To Exclude Rel evant Evidence, 8§ 22.11, p. 344.)
The claimthat Gregory’ s evidence would involve an undue

consunption of time at trial is now noot. Prejudice alone

does not warrant exclusion of otherw se relevant evidence.

Mor eover, as the Suprene Court explained in the crimnal

context, “*“The ‘prejudice referred to in Evidence Code

section 352 applies to evidence which uniquely tends to evoke

an enotional bias against the defendant as an individual and

whi ch has very little effect on the issues. |In applying
section 352, ‘prejudicial’ is not synonynous with ‘damaging.’”
[Citation.]’” (People v. Gonis (1995) 9 Cal.4th 1196, 1214,
enphasis in original.) “*The prejudice which exclusion of

evi dence under Evidence Code section 352 is designed to avoid

is not the prejudice or damage to a defense that naturally

54



flows fromrelevant, highly probative evidence. “[A]ll

evi dence which tends to prove guilt is prejudicial or damagi ng
to the defendant's case. The stronger the evidence, the nore

it is “prejudicial.””” (lbid.) 1In this case, we are

unconvi nced the chal |l enged evi dence was unduly prejudicial, or
that the court’s decision to allow its introduction involved a
m scarri age of justice.

Def endants did not object before or during trial to the
former enpl oyees’ testinmony on understaffing on the ground it
was “inconpetent opinion testinony” by |lay w tnesses.
Accordingly, this issue is not properly before us on appeal.
(3 Wtkin, Cal. Evidence (3d ed. 1986) Introduction of
Evi dence at Trial, 88 2012, 2016, 2019, pp. 1971, 1976, 1980.)
Mor eover, even if it were error to admt the opinions of |ay
W tnesses, there is no prejudice where expert w tnesses
testify to the same effect wi thout objection. (Atkins v.
Strayhorn (1990) 223 Cal . App.3d 1380, 1391.)

B. Attorney M sconduct:

Def endants argue they are entitled to a new trial because
Gregory’s counsel inproperly injected Medicare fraud into the
trial. The controversy focuses on exhibits 177, 178, and 179,
whi ch included, in their original form pages from G egory’s
medi cal chart and corresponding Medicare billing reports. 22

Def endants argue the exhibits were inadm ssible for any

22 Gregory’s counsel agreed to renpve the medical chart from
the exhibits before the court read the jury instructions.
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purpose, and the limting instruction read to the jury “did
not cure the prejudice caused by the initial adm ssion of
these inflammtory matters, ”

Duri ng openi ng argunment, defendants cited “the conpassion
and the caring” of the Beverly Manor staff, and cl ai ned that
“for 13 nonths prior to Ms. Gregory’s fall, she . . . lived
at Beverly Manor for free.” Gregory’s counsel |ater
gquestioned WIIlianms about exhibits 177, 178, and 179, asking
himto explain differences between the handwitten treatnent
sunmari es and the conputerized billing statenments. Defendants
concede he never used the term “Medicare fraud” while
exam ning WIIlians.

Qut of the presence of the jury, defendants’ counsel
obj ected to “the introduction of evidence which suggested
Medi care fraud” on grounds of relevancy and Evi dence Code
section 352. Gregory’ s counsel stated he offered the
docunments to show billings and paynents on Gregory’s account
during that period, and that Gregory’'s famly had reasonabl e
grounds to dispute the charges. The court ruled the exhibits
adm ssi bl e, but indicated that G egory’ s counsel would have to
tie exhibits 177, 178, and 179 to the billing dispute.

Def endants’ counsel raised the issue again at the close
of trial, conplaining Gregory failed to tie the exhibits to
any issue in the case. Counsel for G egory assured the court
he had “no intention of suggesting that the billings were
i nproper and that Medi care was overcharged for what was

provided to Ms. Gregory.” However, the court observed that

56



“14 heads snapped up when that testinony came along.” It
ordered counsel to fashion a nmutually acceptable instruction
which it read to the jury: “Certain evidence was elicited
concerni ng physical therapy and speech therapy billings to
Medi care and to Boil ermakers insurance. That evidence shoul d
not and cannot be considered by you to be evidence of inproper
billings to Medicare or Boil ermkers.”

We agree with the trial court’s assessnent that Medicare
fraud was a “non-issue.” Counsel for Gregory never used the
termin the presence of the jury; the termwas nentioned for
the first time by defendants’ counsel.

We conclude — in the words of the trial court — that the
exhibits were relevant to “the staying-for-free business.”
They showed billings and insurance paynents on Gregory’s
behalf. At the close of the final discussion on the issue,
the court asked Gregory’s counsel to explain the rel evance of
the questions to WIllianms concerning the specific nunmber of
units billed. Thereafter, the court denied the notion to
strike the exhibits. Counsel for defendants acknow edged the
renoval of the chart page fromthe exhibit solved her “primry
concern.”

The court was also correct in providing the jury with the
parties’ jointly prepared instruction as “a precaution.”
(Evid. Code, 8§ 355.) Ordinarily, such a limting instruction
is adequate to avoid prejudice. It assures that when the
court admts evidence for a limted purpose, the jury does not

m suse that evidence for a different, inproper purpose. (1
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Wtkin, Cal. Evidence, supra, Circunstantial Evidence, 88 313,
418, pp. 285 & 392; 3 Wtkin, Cal. Evidence, supra,

I ntroducti on of Evidence at Trial, 8§ 2023, p. 1985; 7 Wtkin,
Cal Procedure, supra, Trial, 8 307, pp. 353-354.) The trial
court found no credible evidence the jury was influenced by
the chall enged docunents or related testinony. Defendants
cite none here.

C. Instructions on Abuse of Di scovery:

In March 1997, Gregory began her unsuccessful attenpt to
obtain the daily group assignnment sheets through discovery.
Three nonths before trial, the judge hearing plaintiff’s
nmotion for discovery sanctions determ ned that “defendants and
their counsel m sused the discovery process . . . .” The
nmotion judge found the daily assignnment sheets were “extrenely

probative and relevant,” and defendants’ initial objections to
t he subpoena, and their subsequent express agreenent to
produce the docunments, “constitutes an inplicit, and fal se,
factual assertion that counsel had viewed the docunments, and
therefore, that they existed.” He ordered that “the court
reserve[] jurisdiction until the trial to inpose sanctions for

the m suse of discovery, which sanctions may include, anong

other things, a nodified BAJI 2.03 instruction.”?23

23 BAJI No. 2.03 (8th ed. 1994) reads: “If you find that a
party willfully suppressed evidence in order to prevent its
bei ng presented in this trial, you may consider that fact in
determ ni ng what inferences to draw from the evi dence.”
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The court read the following instruction to the jury at
trial: “The C.N. A daily assignnent sheets for the period
January 1, 1992, through February 1, 1995, were requested by
plaintiff to be produced by defendants on March 13, 1997. [1]
Def ense counsel objected to the production of those docunents
and | ater agreed to produce the requested docunents for
January 31, 1995. [9] . . . [1] On May 14, 1997, the
Superior Court ordered production of all of the requested
docurments. [9Y] On August 8, 1997, defense counsel advised
plaintiffs’ counsel for the first time that the docunments were
destroyed. In a |later proceeding, it was determ ned by the
Superior Court that the original objection of defense counsel
to production of the docunents constituted an inplicit and
fal se factual assertion that counsel had viewed the docunents
and therefore that they existed. [9Y] The court found this to
be a m suse of the discovery process. [9Y] These proceedings
were not conducted by ne, but by another judge.”

Def endants assert the instruction was “not warranted by
fact or law, and prejudicially affected the jury’s
deli berations.” Citing juror affidavits, they say “[t]he jury
interpreted the instruction as telling themthat Beverly’s
attorneys had intentionally destroyed docunents. The jury
used the instruction as a basis for its finding that
def endants acted with ‘fraud,’ thus justifying punitive
danmages. The error was so damaging that the entire judgnent

must be reversed.” Defendants’ argunment focuses on error in
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i nposing this particular discovery sanction, not instructional
error apart fromthe discovery issue.

Code of Civil Procedure section 2023, subdivision (a)
sets forth a nonexclusive list of actions which constitute
abuse of the discovery process.?4 |t also authorizes the
court to inpose a nonetary sanction, an issue sanction, an
evi dence sanction, a term nating sanction, or a contenpt
sanction if it finds, after notice and hearing, that a party
“engag[ed] in conduct that is a m suse of the discovery
process.” (Code Civ. Proc., 8 2023, subd. (b).) Gregory’'s
noti on sought issue and evi dence sancti ons.

“‘The power to inpose discovery sanctions is a broad
di scretion subject to reversal only for arbitrary, capricious,
or whi nmsical action.”” (Alliance Bank v. Murray (1984) 161
Cal . App.3d 1, 9.) \Were the facts constituting abuse of
di scovery are found by the trial court to be true, such
findings are also entitled to deference on appeal. (Young v.
Rosent hal (1989) 212 Cal . App.3d 96, 114.) However, whet her
the court was legally authorized to inpose a particul ar

sanction is a question of |law subject to our de novo review.

24 Code of Civil Procedure section 2023, subdivision (a) reads
in part: “Msuses of the discovery process include, but are
not limted to, the following: [f] . . . [1] (5) Making,

wi t hout substantial justification, an unnmeritorious objection
to discovery. [f] (6) Mking an evasive response to discovery.
[] (7) Disobeying a court order to provide discovery. [T] (8)
Maki ng or opposing, unsuccessfully and w thout substanti al
justification, a notion to conpel or to limt discovery.”

(Fn. omtted.)
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(Ruval caba v. Governnent Enployees Ins. Co. (1990) 222
Cal . App. 3d 1579, 1584.) We conclude the court did not exceed
its power, or otherw se abuse its discretion, by instructing
the jury on defendants’ abuse of discovery.

Def endants first challenge the notion judge’'s finding
that their discovery responses “expressly or inplicitly

represented to the court or to Ms. Gregory’s counsel that they

had seen the docunents at issue.” They argue the nature of
their discovery objections — rejecting as irrel evant
docunments for dates other than the date Gregory fell -- did

not require counsel to have viewed the docunments. Defendants
enphasi ze Gregory’s counsel expressly observed at the May 14,

1997 hearing to review discovery stipulations that “the

def endants at this point in tine have not had the opportunity
to go through all the documents requested.”?2> (Enphasis added
by defendants.)

In finding the conduct of defendants and their counsel
est abli shed m suse of the discovery process, the notion judge
relied on Bihun v. AT&T Information Systens, Inc. (1993) 13
Cal . App. 4th 976 (Bi hun) (disapproved on other grounds in Lakin
v. Watkins Associated Industries (1993) 6 Cal.4th 644, 664).

25 Defendants misquote the record. Counsel for Gregory
observed only that defendants had not had the opportunity to
“go through” all the docunents requested. W agree with
Gregory’s view this was “no nore than counsel’s recognition

t hat defendants m ght not have had the opportunity to conduct
a full review of the contents of the records.” (Enphasis in
original.)
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In that action for sexual harassnent by a senior conpany
official, plaintiff served a request for production of the
official’s personnel file pursuant to Code of Civil Procedure
section 1987, subdivision (c). Defense counsel objected on
grounds of privacy and rel evancy, although he had never seen
t he docunents. In fact, he had been infornmed by defendant
several nonths earlier that the personnel file could not be
found. Counsel for defendant never informed the court or
plaintiff the file was m ssing until, during trial, plaintiff
renewed her request for production. (Bihun, supra, at p.
991.) The court instructed the jury: “‘If you find that
defendant . . . wilfully suppressed the personnel file . . . |
you may draw an i nference that there was sonething damaging to
def endant’ s case contained in that personnel file. Such an
inference may be regarded by you as reflecting defendant’s
recognition of the strength of plaintiff’s case generally
and/ or the weakness of its own case. The weight to be given
such circunstance is a matter for your determnation.’”” (Ild.
at p. 992.) The appellate court found there was sufficient
circunstantial evidence of willful suppression for the issue
to go to the jury. (ld. at p. 994.)

Here, after initially objecting to production of the
daily assignnment sheets on grounds they were irrel evant,
immaterial, and not calculated to | ead to discovery of
adm ssi bl e evidence, defendants agreed to produce the January
31, 1995 daily assignnment sheets, and then to produce all the

daily assignnment sheets from January 1, 1993, through February

62



1, 1995. Unlike Bihun, where the file was allegedly |ost (13
Cal . App. 4th at p. 991), defendants in this case admtted the
daily assignnment sheets had been destroyed. The notion judge
stated it was “unknown exactly when and in what manner defense
counsel first discovered that the documents couldn’t be
produced.” We conclude the record, and reasonabl e inferences
to be drawn fromthat record, support the notion judge’'s
determ nation that the actions and words of counsel for

def endants constituted an abuse of discovery.

Alternatively, defendants contend that even if the
conduct warranted di scovery sanctions, the jury instruction
was not an authorized or appropriate sanction under Code of
Civil Procedure section 2023. Discovery sanctions, such as
the i ssue and evidence sanctions authorized by Code of Civil
Procedure section 2023, are not the maxi mumor ultimte
sanctions permtted under California |aw. (See Xebec
Devel opment Partners, Ltd. v. National Union Fire Ins. Co.
(1993) 12 Cal . App. 4th 501, 569 [plaintiff bound by earlier
claimof attorney-client privilege when it attenpted to
introduce the privileged records at trial]; In re Marriage of
Economou (1990) 224 Cal . App.3d 1466, 1475-1476 [husband barred
from seeking any affirmative relief until he conplied with
di scovery orders].) A trial court has inherent power to
protect its integrity and the due adm nistration of justice by
puni shi ng such wongful acts as willful destruction of
evidence. (Crow ey v. Katleman (1994) 8 Cal.4th 666, 687-688;
see al so Cedars-Sinai Medical Center v. Superior Court (1998)
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18 Cal .4th 1, 11-13 [describing non-tort remedies for
spoliation of evidence, including but not limted to Code of
Civil Procedure section 2023].)

Def endants al so assert the jury instruction inproperly
puni shed defendants for the discovery transgression. It is
generally accepted that “the court’s discretion nmust be
exercised in a manner consistent with the basic purposes of
[ di scovery] sanctions: to conpel disclosure of discoverable
information. Discovery sanctions cannot be inposed to punish
the offending party or to bestow an unwarranted ‘wi ndfall’ on
the adversary.” (In re Marriage of Econonobu, supra, 224
Cal . App. 3d at p. 1475.) O course, where the docunents at
i ssue are lost or destroyed, it is inmpossible for the court to
conpel their production. W do not believe courts are
powerl ess to act in these circunstances so |long as the
sanctions are not excessive. (See Do It Urself Mving &
Storage, Inc. v. Brown, Leifer, Slatkin & Berns (1992) 7
Cal . App. 4th 27, 36.) Moreover, the fact that the court could
have i nposed a | esser sanction does not establish that the
nore severe sanction is excessive and an abuse of discretion.
The burden is on the aggrieved party to show the sancti on was
unreasonable. (Waicis v. Superior Court (1990) 226 Cal . App. 3d
283, 287.) This defendants have failed to do.

Havi ng concl uded the court did not abuse its discretion
by instructing the jury on defendants’ abuse of discovery, we
need not dwell on their clains of prejudice. Suffice it to

say, the sanction could have been worse. The jury instruction
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at issue did not inpose an issue sanction or an evidence
sanction. Nor did it expressly invite the inference
def endants “willfully suppressed evidence in order to prevent
its being presented” at trial. (BAJI No. 2.03; see Bihun,
supra, 13 Cal.App.4th at p. 992.) The instruction sinply
informed the jury of facts surrounding the earlier finding of
di scovery abuse involving what Wllianms testified were the
only records that showed directly how many patients each nurse
and CNA cared for each day.

D. Prejudicial Media Coverage:

It is msconduct for a juror to receive any information
on the subject of the litigation except in open court and in
t he manner provided by law.”” (Smth v. Covell (1980) 100
Cal . App. 3d 947, 952-953.) Thus, “it is m sconduct for a juror
to read newspaper accounts of a case on which he is sitting,
[Citations.] ‘. . . [Alnd if the newspaper contains any
matter in connection with the subject-matter of the tri al
whi ch would be at all likely to influence jurors . . . the act
woul d constitute ground for a notion for a new trial. T
(People v. Holloway (1990) 50 Cal.3d 1098, 1108, di sapproved
on ot her grounds in People v. Stansbury (1995) 9 Cal.4th 824,
830, fn. 1.)
In their notion for new trial, defendants described the
ext ensi ve nedi a coverage of the trial. Citing juror
decl arati ons, they argued the jury was influenced by the nedia

to their prejudice. The court acknow edged the nedia

attention was “at a |l evel seldomseen in [the] area.” At the
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sane tinme, it found “[t]he jury was instructed not to read,
watch or listen to news nedia accounts of the case until after
the jury had reached its verdict and was di scharged.

Decl arations of jurors show that they observed this
admonition. The efforts of defendants to establish
prejudicial influence upon the jury do not rise beyond the

| evel of speculation.” W agree with the trial court’s

findi ngs.

Def endants’ argunent turns on two decl arations, neither
of which states that any juror saw or heard information
relevant to the case in the nedia. Alternate Juror Paul
Weddl e stated that sonetinme early in the trial jurors |earned
that Beverly was worth about $3 million. In a second
decl aration submtted by plaintiff in opposition to the notion
for newtrial, Weddl e denied he told defense counsel that al
the jurors heard the information. He explained he believed he
heard i nformati on about Beverly’ s finances fromtestinony or
exhi bits, but thought it probable he actually read it after
trial in old newspaper articles. “Not once during trial did
[ he] hear one of [his] fellow jurors nmention Beverly' s worth.”

Def endants also relied on the declaration of dism ssed
Juror Jack Stevens who believed he heard Juror Ray Apodaca
say sonmething to two other jurors about Beverly being worth
“big noney.” However, Apodaca declared that the only
information he received about Beverly’s financial condition

was the evidence presented in the second phase of trial. He
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flatly denied he provided information on Beverly’s finances to
ot her jurors.

Weddl e, Apodaca, and six other jurors submtted
decl arations stating they followed the court’s instructions
regardi ng medi a contact, and did not receive or consider
i nformation about the trial from any outside source, including
t he news nedi a.

Based on the foregoing, we conclude there is nothing in
the record to support defendants’ claimof juror m sconduct.

F. Oher Jury M sconduct:

The court’s instructions on danages included the
adnonition that the jury should “consider only those damages
sustained as a result of the January 31, 1995, accident.” The
parties stipulated that the nmedical and nursing care expenses
resulting from Gegory’s fall were $24,480.57. In support of
their nmotion for new trial, defendants offered juror
decl arati ons which showed the jury cal cul ated and added to
this ambunt Gregory’s nonthly cost of care at Beverly Manor.

The jury al so added $100, 000 for pain and suffering. 26

26 “IPlosttrial solicitation and use of jurors' statenents
concerning their conduct and deliberation and which seek to
explain the effect of evidence upon their nental processes is
i mproper. On the other hand, use of a juror's affidavit or
decl aration is proper to disclose objectively ascertainable
overt acts by the jury.” (Drust v. Drust (1980) 113
Cal . App.3d 1, 9, citing Krouse v. Graham (1977) 19 Cal.3d 59,
80-81.) The latter type of declaration nmay be used to
descri be the overt act of awarding a particular sumfor a
particul ar el enent of damage. (Drust v. Drust, supra, at p.
9.)
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The court found in its ruling on the notion for new trial
that “the jury inmproperly included in the conpensatory damage
award an anmount based on care costs of plaintiff fromthe date
of her adm ssion . . . until the date of injury, and that the
jury properly included econom ¢ damages of $24,480.57 as
medi cal and nursing expense, and noneconom c damages of
$100, 000. 00 for pain and suffering.” It issued the
conditional order granting new trial, and reducing
conpensatory damages to a total of $124,480.57. The court
stated in its witten order: “The ground upon which this
motion is granted is termed in California |law ‘' m sconduct of
the jury.” This unfortunate termrequires explanation. The
use of the termis not to be construed as a criticismof the
jury by this court. This court is satisfied that the jury
conducted itself in a conscientious and good faith effort to
conply with the jury instructions. The fact that the danage
instructions were msinterpreted cannot detract fromthe
public service the jury performed in this conplex and
difficult case.” Defendants argue that the only perm ssible
remedy for jury m sconduct is an unconditional new trial, not
a conditional remttitur

Def endants do not explain how they were prejudiced by a
remttitur which reduced their liability for conpensatory
damages by nore than $240,000. However, even assuning for
pur pose of argument that defendants were prejudiced, we find
no merit in the argunment the jury’s actions required a new

trial.
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Code of Civil Procedure section 662.5 authorizes the use
of a remttitur only when it is proper to grant a new trial on
the i ssue of damages. Where the ground for granting a new
trial is excessive damages, the court in its discretion may
“make its order granting the new trial subject to the
condition that the notion for a newtrial is denied if the
party in whose favor the verdict has been rendered consents to
a reduction of so nmuch thereof as the court in its independent
j udgnment determ nes fromthe evidence to be fair and
reasonable.” (Code Civ. Proc., 8 622.5, subd. (b).)

In Tramell v. MDonnell Douglas Corp. (1984) 163
Cal . App. 3d 157, 166, the trial court determ ned the jury
i nproperly increased the damage award to account for the 33
percent fee it assuned plaintiff would have to pay her
attorney, and for income taxes it erroneously believed applied
to the award. (ld. at pp. 166, 171.) As here, the court
granted a new trial conditioned on plaintiff’s acceptance of
reduced damages. (ld. at p. 161.) Although jury m sconduct
is a ground for newtrial, the appellate court approved the
trial court’s determ nation that jury m sconduct hel ped
account for the excessive damges in that case. (l1d. at p.
171.) It found “no legal or logical inpedinent to the trial
judge's decision that juror m sconduct was an objective fact
whi ch inproperly influenced the verdict herein.” (lbid.; see
also 8 Wtkin, Cal. Procedure, supra, Attack on Judgnment in

Trial Court, 8§ 36, p. 542.)
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““1It is the general rule that the | anguage of an opinion
must be construed with reference to the facts presented by the
case, and the positive authority of a decision is coextensive
only with such facts.”" (Brown v. Kelly Broadcasting Co.
(1989) 48 Cal .3d 711, 734-735.) Wth this rule in mnd, we
easily distinguish the cases cited by defendants. Drust v.
Drust, supra, 113 Cal.App.3d 1, does not nention jury
m sconduct; the court ordered a new trial on grounds the jury
award included inconsistent damage el enents. (Id. at p. 11.)
The rule regarding jury m sconduct stated in Krouse v. G aham
supra, 19 Cal.3d at page 81, is dictum The pivotal issue was
adm ssibility of the juror declarations, and the Supreme Court
remanded the case to the trial court to determ ne whether
t hose decl arations revealed jury m sconduct. The court in
People v. Perez (1992) 4 Cal.App.4th 893, 908, found the court
abused its discretion in denying new trial on findings the
jury explicitly or inplicitly agreed to disregard an
instruction — “a factual scenario presunptively establishing
prejudicial jury m sconduct.” (l1d. at p. 909.) None of the
cases cited by defendants holds the trial court is powerless
to strike the inproper elenment and grant a remttitur where,
as here, the jury innocently msinterprets the jury
i nstructions.

Def endants al so ignore the factual circumstances of two
addi tional cases on which they rely. Schel bauer v. Butler
Manuf acturing Co. (1984) 35 Cal.3d 442, involved apportionnment

of liability, not apportionnment of conpensatory damages. In

70



t hat case, the Suprene Court sinply held that the procedure
set forth in Code of Civil Procedure section 622.5 “nmay not be
used to condition a new trial order if a damage award is
excessive only because it reflects an inproper apportionnent
of liability.” (Schel bauer, supra, at p. 454.) Thus,

Schel bauer is not inconsistent with our conclusion remttitur
was proper in the case before us. Nor does Shapiro v.
Prudential Property & Casualty Co. (1997) 52 Cal.App.4th 722,
729-730, hold that a trial court nmay not correct a verdict
that clearly includes an inproper elenent of danages.

G. Cunul ati ve Error:

Havi ng found no error to warrant a new trial, we need
not consi der defendants’ argunent curnul ative error requires
rever sal

\Y

Gregory’s Cross-appeal on Attorney Fees

Gregory raises two i ssues in her cross-appeal, arguing
the court erred in denying her attorney fees under Civil Code
section 1717, and conpensation for paral egal and investigative
services under Welfare and Institutions Code section 15657,
subdivision (a). Having affirned the judgnent on Gregory’s
cause of action for elder abuse, and thus her entitlenment to
reasonabl e attorney fees and costs, we need not deci de whet her
there was a contractual basis for claimng attorney fees. W
therefore turn to the remai ning issue.

Wel fare and Institutions Code section 15657, subdivision

(a) states that “[t]he court shall award to the plaintiff
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reasonabl e attorney’s fees and costs. . . .” Code of Civi
Procedure section 1033.5, subdivision (a) lists expenses

al | owabl e as costs. Section 1033.5, subdivision (b)
identifies nonrecoverabl e expenses, including “[i]nvestigation
expenses in preparing the case for trial” and “[c]osts in

i nvestigation of jurors or in preparation for voir dire.”
(Code Civ. Proc., 8 1033.5, subds. (b)(2) and (b)(4).)

In ruling on Gregory’s application for attorney fees, the

court found “the expenses for litigation support (40,281.00),

i nvestigator ($71,578.50) and paral egal s/ case assi stants

(%1, 366.50) involve costs not allowed under CCP 1033.5 and
must be disregarded.” We agree with the court’s ruling with
respect to investigative expenses which are expressly excl uded
as a recoverable itemunder Code of Civil Procedure section
1033.5, subdivisions (b)(2) and (b)(4). G egory withdrew this
claimof error at oral argunment. Paral egal expenses are

anot her matter.

“[ N] ecessary support services for attorneys, e.g.,
secretarial and paral egal services, are includable within an
award of attorney fees.” (Salton Bay Marina, Inc. v. Inperial
Irrigation Dist. (1985) 172 Cal . App.3d 914, 951.) | ndeed,
“awards of attorneys' fees for paral egal tinme have becone
commonpl ace, largely wi thout protest.” (Sundance v. Muni ci pal
Court (1987) 192 Cal . App.3d 268, 274; see also Citizens
Agai nst Rent Control v. Citizens of Berkeley (1986) 181
Cal . App. 3d 213, 227-228 [affirm ng fee award that included

conpensation for paralegals and |aw clerks]; and Guinn v.
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Dot son (1994) 23 Cal . App.4th 262, 268-269 [review ng state and
federal authorities to conclude court abused discretion in
refusing to conpensate paralegal tine in attorney fee award].)

Sci ence Applications Internat. Corp. v. Superior Court
(1995) 39 Cal . App.4th 1095 (Science Applications), confirns
our analysis of this issue. In that contract case, the
appellate court initially affirmed the judgnment in favor of
the State of California, reversed the $1.2 million awarded in
attorney fees, but remanded the itens designated “litigation
expenses” for the court to reconsider whether they were
di sal |l owed under the contract or allowable under Code of Civil
Procedure section 1033.5. On remand, the trial court then
awarded the bulk of the original itens as litigation expenses,
and the corporation petitioned for wit of mandate to vacate
the award. (Science Applications, supra, at p. 1099.)
| ssuing the writ with respect to a nunber of itens, the
appel l ate court anal ogi zed “the cost of hiring assistants to
hel p counsel organi ze docunents and access themin discovery
and at trial” as “the cost of a ‘high tech’ paralegal.” (Id.
at p. 1104.) Because it had concluded on appeal that attorney
fees were not conpensable, it could not “condone paynent of
paral egal fees.” (lbid.) Here, having concluded G egory is
entitled to attorney fees, we also conclude those fees
properly include the cost of paral egals.

On the record before us, however, we are unable to
address the question of whether the anmount of paralegal tinme

was reasonably expended in the course of this litigation.
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We | eave this issue to be addressed by the trial court on
remand.
DI SPOSI TI ON
Wth respect to defendants’ appeal in case No. C030074,

the judgnment is affirmed. Wth respect to Gregory’ s appeal in
case No. C030733, the order denying conpensation for paral egal
fees is reversed, and the matter remanded for proceedi ngs
consistent with this opinion. 1In all other respects, the
order is affirmed. Plaintiff shall receive costs on appeal in

case Nos. C030074 and C030733. (CERTIFIED FOR PARTI AL

PUBLI CATI ON. )

CALLAHAN , J.

We concur:

SCOTLAND , P.J.

BLEASE , J.
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